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CONSUMER  PRODUCT  SAFETY 
COMMISSION 
[  16  CFR  Parts  1500, 1507  ] 
FIREWORKS  DEVICES 

Rulings  on  Exceptions,  Findings  of  Fact, 
Conclusions  of  Law,  and  Tentative  Order 

In  the  matter  of  Fireworks  Devices, 
the  Consumer  Product  Safety  Ccwnmls- 
sion,  pursuant  to  section  2(q)(l)(B)  of 
the  F^eral  Hazardous  Substances  Act 
(15  U.S.C.  1261(q)(l)(B))  and  21  CFR 
2.97,  issues  the  following  rulings  on  ex¬ 
ceptions,  findings  of  fact,  conclusions  of 
law  and  tentative  order: 

A.  Background  and  chronology  of  pro¬ 
ceeding.  In  the  Federal  Register  of 
May  16,  1973  (38  FR  12880),  the  Food 
and  Drug  Administration  (FDA),  pursu¬ 
ant  to  section  2(q)  (1)  (B)  of  the  Federal 
Hazardous  Substances  Act  (FHSA)  (15 
U.S.C.  1261  (q)  (1)  (B) ) ,  proposed  a  regu¬ 
lation  to  amend  21  CFR  191.9(a)  (3) 
w'hich  would  have  banned  all  fireworks 
devices  except  those  in  compliance  with 
requirements  set  forth  in  proposed  21 
CFH  Part  191d.  FDA  also  proposed  to 
revoke  the  exemption  for  certain  articles 
from  classification  as  banned  hazardous 
substances  under  21  CFR  191.65(a)(2). 
In  addition  to  banning  those  fireworks 
devices  which  did  not  comply  with  the 
requirements  in  proposed  Part  191d,  the 
proposal  would  have  banned  all  fireworks 
devices  for  which  specific  requirements 
were  not  established. 

In  response  to  the  May  16,  1973,  pro¬ 
posal.  over  350  conunents  were  received 
from  interested  individuals,  consumer 
groups,  manufacturers,  distributors, 
trade  associations,  state  and  local  gov¬ 
ernment  officials  and  law  euforcemoit 
agencies.  Some,  including  various  fire 
marshals,  favored  promulgation  of  the 
regulations  as  proposed.  Others,  includ¬ 
ing  various  consumer  groups,  opposed 
the  regulations  and  called  for  a  total 
ban  of  all  fireworks  except  those  utilized 
for  public  display.  A  substantial  number 
of  comments  were  also  received  object¬ 
ing  to  the  ban  on  firecrackers  on  various 
grounds  including  the  claim  that  such 
action  would  be  an  infringement  of  reli¬ 
gious  freedom.  Finally,  comments  were 
received  from  industry  groups,  individiml 
manufacturers  and  distributors  both  sup¬ 
porting  and  objecting  to  various  portions 
of  the  regulations. 

On  May  14,  1973,  the  Consumer  Prod¬ 
uct  Safety  Commission  (hereinafter  re¬ 
ferred  to  as  “Commission”  or  “CPSC”), 
pursuant  to  section  30(a)  of  the  Con¬ 
sumer  Product  Saiety  Act  (CPSA)  (15 
U.S.C.  2079(a)),  assumed  responsibility 
for  and  administration  of  the  FHSA.  On 
September  27,  1973  (38  FR  27012),  the 
Commission  transferred  existing  fire¬ 
works  regulations  under  the  FHSA  from 
21  CFR  Parts  191  and  191d  to  16  CFR 
Parts  1500  and  1507. 

After  assuming  its  duties  under  the 
FHSA,  the  Commission  studied  the  FDA 
proposal  and  the  comments  received. 
Based  on  this  information,  the  Commis¬ 
sion  revised  the  FDA  proposal  and  on 
May  16,  1974  (39  FR  17435) ,  published  a 
proposed  final  regulation. 


The  Commission’s  regulation,  although 
following  the  FDA  proposal  with  regard 
to  firecrackers,  made  substantial  changes 
insofar  as  it  aplied  to  other  Class  C‘ 
fireworks  devices.  Generally,  the  Com¬ 
mission’s  regiUation  established  per¬ 
formance  requirements  for  certain  fire¬ 
works  devices  did  not  ban  those  fire¬ 
works  for  which  no  requirements  were 
established  as  had  been  done  in  the  PDA 
proposal.  The  spiecific  changes  made  by 
the  Commission  to  the  FDA  proposal 
and  the  basis  for  the  changes  are  dis¬ 
cussed  at  length  in  the  Federal  Register 
notice  containing  the  Commission’s 
order,  39  FR  17435  et  seq..  and  will  not  be 
reiterated  herein  except  insofar  as  tliey 
may  be  relevant  to  contested  issues. 

Subsequent  to  publication  of  its  regu¬ 
lation,  the  Commission  received  written 
objections  *  from  the  following  piarties; 


>  Classification  of  firecrackers  and  fireworks 
devices  originates  In  regulations  Initially 
promulgated  by  the  Interstate  Oommeroe 
Commission  (ICC)  concerning  transporta¬ 
tion  of  explosive  devices.  Those  regulations, 
now  administered  by  the  Department  of 
Transportation,  49  CFR  Part  173,  Subpart  B, 
are  generally  based  on  the  volume  of  explo¬ 
sive  material  contained  In  any  given  device. 
The  ICC  classifications  were  adopted  by  the 
Industry  and  have  been  utilized  In  various 
federal  and  state  statutes  and  regulations. 
Only  Class  B  and  Class  C  designations  are 
applicable  to  firecrackers  or  fireworks  dis¬ 
cussed  or  considered  herein. 

*  Proceedings  for  the  issuance,  amend¬ 
ment,  or  repeal  of  a  regulation  pursuant  to 
section  2(q)(l)(B)  and  3(a)  of  the  FHSA 
are  proceduraUy  governed  by  section  701(e) 
of  the  Federal  Food,  Drug  and  Cosmetic  Act, 
21  U.S.C.  371(e),  and  regulations  promul¬ 
gated  thereunder,  21  CFR  2.48  et  seq.  See 
also  secUon  2(q)(2),  FHSA,  15  U.S.C.  1261 
(q)  (2),  and  section  30(e)  (2),  CPSA,  16  U.S.C. 
2079(e)  (2).  Section  701(e)  requires  that  ik>- 
tice  of  issuance  of  a  proposed  regulation  be 
published  in  the  Federal  Register  affording 
aU  Interested  persons  an  opportunity  to  pre¬ 
sent  their  views  orally  or  in  writing.  As  soon 
thereafter  as  practicable  the  Commission 
must  act  on  the  proposal  and  publish  its  reg¬ 
ulation.  The  statute  further  provides  that 
any  person  adversely  affected  by  such  regu¬ 
lation  may,  on  or  before  30  days  after  Its  pub¬ 
lication,  lodge  objections  to  any  part  of  the 
regulation  and  may  request  a  public  hear¬ 
ing  on  such  objections.  Upon  receipt  of  ob¬ 
jections,  the  Commission  determines  whether 
or  not  the  same  are  legally  sufficient.  If  ruled 
to  be  legally  sufficient,  the  objections  are 
considered  filed  and  automatically  operate 
to  stay  the  effective  date  of  the  regulation 
pending  resolution  of  Issues  raised  by  the 
objections.  Upon  the  filing  of  objections,  the 
Commission  is  required  to  publish  notice  of 
such  fact  (or  the  absence  of  objections)  In 
the  Federal  Rxcisrot  and  as  soon  thereafter 
as  possible  to  give  notice  of  a  public  hearing 
for  the  purpose  of  receiving  evidence  relevant 
and  material  to  the  issues  raised  by  the  ob¬ 
jections.  Regulations  Issued  under  section 
701(e)  provide  that  on  completion  of  hear¬ 
ings  the  presiding  officer  is  to  issue  a  report 
and  as  soon  thereafter  as  practicable  the 
Commission  shall  publish  In  the  Federal 
Register  a  tentative  order  containing  tlndlnga 
of  facts  and  conclusions.  The  Commission  la 
thereafter  required  to  permit  the  opportunity 
for  exceptions  by  parties  to  the  tentative 
order.  After  rulings  on  exceptions,  the  Com¬ 
mission  must  Issue  and  publish  in  the  Fed¬ 
eral  Register  its  final  order. 


Oklahoma  Pjrrotechnlcs  Association,  The 
Ifacao  Fireworks  Manufacturers  Associa¬ 
tion,  lil  and  Fung  Trading  Ltd.,  Hong 
Koog,  Taiwan  Fireworks  Manufacturers 
AsBoclation,  Blogin  Sales  Company,  State 
of  HawaU,  Mike's  Fireworks  it  Toys,  Inc. 

The  objections  claimed,  inter  alia:  (1) 
That  a  ban  of  firecrackers  Is  unnecessary 
as  they  are  capable  of  being  redesigned 
BO  as  to  reduce  the  degree  or  nature  of 
any  hazard;  (2)  firecrackers  of  approxi¬ 
mately  ^  grain  do  not  present  a  degree 
of  hazard  which  justifies  banning;  (3) 
firecrackers  of  less  than  2  grains  can  be 
made  safer  through  cautionary  labeling; 
(4)  the  available  Injury  data  does  not 
justify  a  ban;  (5)  banning  of  firecrack¬ 
ers  is  arbitrary  and  capricious;  (6)  the 
effective  date  of  the  proposed  labeling 
r^ailations  is  not  in  compliance  with 
law:  (7)  the  Oommission  lacks  statutory 
autlKirity  imder  the  FHSA  to  promul¬ 
gate  saiety  standards;  (8)  the  perform¬ 
ance  requirements  for  various  fireworks 
devices  are  unlawfully  vague;  (9)  inade¬ 
quate  lead  time  is  given  to  allow  manu¬ 
facturers  and  distributors  to  exhaust 
noacomplying  Inventory;  (10)  a  ban  on 
fireworks  is  an  infringement  on  religious 
and  cultural  freedoms;  and  (11)  inade¬ 
quacies  exist  in  the  labeling  require¬ 
ments.  Requests  for  a  public  hearing 
were  made  on  the  issues  raised  by  the 
objections. 

Upon  receipt  of  objections,  the  Com¬ 
mission  determined  that  sufficient 
grounds  for  staying  the  regulation  had 
been  stated.  On  July  11,  1974,  the  Com- 
mlssloii  published  a  notice  in  the  Fed¬ 
eral  Register,  39  FR  25473,  staying  the 
effective  date  of  the  regulation  and  ad¬ 
vised  that  the  matter  would  be  set  down 
for  public  hearing.  On  August  1,  1974, 
the  Oommission  published  a  notice  in  the 
Federal  Register,  39  FR  27828,  advising 
of  hearings,  prehearing  conference,  and 
that  evidence  would  be  received  on  the 
following  issues : 

(1)  Do  firecrackers  (as  specified  in 
f  lS00.17(a)  (8)  of  the  order  Issued  May  16. 
1974  (39  FR  17435) ),  when  intended  or  pack¬ 
aged  in  a  form  suitable  for  use  in  the  house¬ 
hold.  involve  a  hazard  of  such  a  degree  or 
'nature  that  notwithstanding  cautionary  la¬ 
beling  the  protection  of  the  public  health 
and  safety  can  be  assured  only  by  prohibiting 
auch  articles  from  the  channels  of  Interstate 
commeroef 

(2)  Do  fireworks  devices  (as  specified  in 
I  15(>0.17(a)  (9)  of  the  order  issued  May  16, 
1974  (39  FR  17435) ),  failing  to  meet  certain 
safety  requirements  when  intended  or  pack¬ 
aged  in  a  form  suitable  for  use  in  the  house¬ 
hold.  Invcdve  a  hasard  of  such  a  degree  or 
nature  that  notwithstanding  cautionary  la¬ 
beling  the  protection  of  the  public  health 
and  safety  can  be  assured  only  by  prohibiting 
such  articles  from  the  channels  of  interstate 
commerce? 

(3)  Should  an  exemption  from  the  ban- 
nh^  of  certain  firecrackers  and  other  fire¬ 
works  be  provided  for  certain  controlled  re¬ 
ligious  and  cultural  uses? 

(4)  Are  the  labeling  requirements  (as 
specified  In  f  1500.14(b)(7)  of  the  order  is¬ 
sued  May  16,  1974  (  39  FR  17435)),  necessary 
and  appropriate  in  the  Interest  of  the  public 
health  and  safety? 

(5)  Are  the  performance  requirements  and 
other  requlrementa  for  fireworks  devices  (as 
^Mcifled  in  Part  1307  of  the  order  Issued  May 
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16,  1974  (  39  PR  17436)),  sufficiently  clear  to 
be  enforceable? 

A  prehearing  conference  was  sched¬ 
uled  for  September  10, 1974,  at  the  Com¬ 
mission’s  offices  in  Washington,  D.C.,  and 
any  Interested  party  desiring  to  partici¬ 
pate  was  invit^  to  attend.  Notice  was 
also  given  that  Honorable  Paul  N.  Pfeif¬ 
fer,  Administrative  Law  Judge,  had  been 
designated  by  the  Civil  Service  Commis¬ 
sion  to  serve  as  presiding  officer  for  the 
proceeding. 

Requests  to  participate  in  the  hearings 
and/or  appearances  were  filed  by  or  on 
behalf  of  staff  counsel  for  the  Commis¬ 
sion;  American  Academy  of  Pediatrics; 
National  Society  for  ttie  Prevention  of 
Blindness,  Inc.;  Joseph  A.  Page,  Kevin 
Bromberg,  Nancy  A.  Newman  and 
Thomas  K.  Wllka,  Georgetown  Univer¬ 
sity  Law  Center;  District  of  Columbia 
Fire  Department;  Consumers  Union  of 
the  United  States;  American  Public 
Health  Association;  Catherine  C.  Cook' 
and  family;  Fire  Marshals  Association  of 
North  America;  City  of  Seattle  Fire  De¬ 
partment;  Ralston,  Nebraska,  Chamber 
of  Commerce;  American  Pyrot^hnic  As¬ 
sociation;  State  of  Hawaii;  Blogin  Sales 
Company;  Oklahoma  Pyrotechnics  Asso¬ 
ciation;  Macao  Fireworks  Manufacturers 
Association;  Li  and  Fung,  Ltd.,  Hong 
Kong;  Taiwan  Fireworks  Company; 
Mike’s  Fireworks  and  Tosrs,  Inc,;  Stone- 
braker-Rocky  Mountain  Fireworks  Co.; 
H.  P,  Cannon  Wholesale  Fireworks; 
Liddell  Fireworks  Co.;  J.  P.  Tompkins; 
and  Prevention  of  Blindness  Society  of 
Metropolitan  Washington.* 

Pursuant  to  requests  received  both 
prior  to  and  at  the  prehearing  confer¬ 
ence,  the  presiding  officer  scheduled 
hearings  in  Kansas  City,  Missouri  and 
Honolulu,  Hawaii  in  addition  to  those 
scheduled  for  Washington,  D.C.  Also,  at 
the  conference,  requests  were  made  to 
enlarge  the  issues  beyond  the  scope  of 
those  published  in  the  August  1,  1974, 
Federal  Register  notice.  Subsequent  to 
the  conference.  Health  Research  Group 
(HRG)  American  pyrotechnics  Associa¬ 
tion  (APA) ,  and  OUahoma  Pyrotechnics 
Association,  et  al.  (OPA)  ,*  filed  motions 
to  enlarge  and  clarify  the  Issues.  Amer¬ 
ican  Public  Health  Association  (APHA) , 
Catherine  Cook  and  Joseph  Page  filed  a 
motion  with  the  Commission  opposing 
the  scheduling  of  hearings  outside  Wash¬ 
ington,  D.C.  and  enlargement  of  the  is¬ 
sues.  Staff  counsel  also  filed  an  opposi¬ 
tion  to  enlargement  of  the  Issues. 

On  September  23,  1974,  the  presiding 
officer  Issued  a  pre-hearing  order  enlarg¬ 
ing  the  issues  to  include  the  following: 

(6)  Do  fireworks  devices  (as  they  are  de¬ 
scribed  in  I {  1500.4(b)(7),  1600.14(b)  (7)  (i) 
through  1600.14(b)  (7)  (XT),  1600.17(a)(9) 


■Appearances  were  also  filed  by  Austin 
Fireworks,  Inc.,  and  Consigned  Sales,  Inc., 
during  the  course  of  the  hearings. 

■Oklahoma  Pyrotechnics  Association;  Ma¬ 
cao  Fireworks  Manufacturers  AssocUtlon;  LI 
and  Fimg,  Ltd.,  Honk  Kong;  and  Taiwan 
Fireworks  Company  participated  In  the  pro¬ 
ceedings  as  a  group  taking  Identical  posi¬ 
tions  through  the  same  counsel .  Hereinafter, 
references  to  this  group  will  be  designated 
as  "OPA." 


and  1607.1  through  1607.7  of  the  order  of  May 
16,  1974  (39  m  17436) )  which  meet  aU  per¬ 
formance  and  labeling  standards  set  forth  m 
that  order,  when  Intended  or  packaged  in  a 
form  siUtable  for  use  In  the  household.  In¬ 
volve  a  hazard  of  such  a  degree  or  natiire 
that,  notwithstanding  cautionary  labeling  or 
performance  standards  or  both  as  set  forth 
in  the  cvder  of  May  16,  1974  (39  FR  17436), 
the  protection  of  the  public  health  and 
safety  can  only  be  assured  by  prohibiting 
such  articles  from  the  channels  of  Inter¬ 
state  commerce? 

(7)  Do  fireworks  devices  (as  they  are  de¬ 
scribed  in  I i  1600.14(b)  (7).  1500.14(b)  (7)  (1) 
through  1500.14(b)  (7)  (zv).  1500.17(a)(9) 
and  1607.1  through  1607.7  of  the  order  of  May 
16,  1974  (  39  FR  17436) )  which  meet  all  per¬ 
formance  and  labeling  standards  set  forth 
In  that  order,  when  Intended  or  packaged  In 
a  form  suitable  for  use  In  the  household,  In¬ 
volve  a  hazard  of  such  a  degree  or  nature 
that,  notwithstanding  cautionary  labeling  or 
performance  standards  or  both  as  set  forth 
In  the  order  of  May  16,  1974  (39  FR  17435), 
the  protection  of  the  public  health  and  safety 
can  only  be  assured  by  the  Issuance  of  more 
stringent  performance  and  labeling  require¬ 
ments? 

(8)  Do  there  exist  religious  practices  in¬ 
volving  the  use  of  firecrackers  and  fireworks 
which  would  justify  exemption  from  the 
order  of  May  16.  1974  (39  FR  17436)  for  fire¬ 
crackers  and  fireworks  devices  used  In  such 
religious  practices  and  the  Imposition  of 
other,  less  restrictive,  regulatory  strategies  to 
protect  the  public  health  and  safety? 

(a)  What  Is  the  nature  and  extent  of  these 
religious  practices? 

(b)  Wnat  less  restrictive  alternatives  are 
available  which  can  adequately  protect  the 
public  safety  and  health  and  to  what  kinds 
of  firecrackers  or  fireworks  devices  can  they 
be  applied  with  due  regard  to  the  protec¬ 
tion  of  the  public  health  and  safety? 

(9)  Do  there  exist  cultural  (specifically 
non-rellglous)  uses  of  firecrackers  and  fire¬ 
works  devices  which  would  justify  exemption 
from  the  order  of  May  16. 1974  (39  FR  17435) 
for  firecrackers  and  fireworks  devices  used 
In  such  activities  and  the  Imposition  of 
other,  less  restrictive,  regulatory  strategies? 

(a)  What  Is  the  nature  and  extent  of  these 
cultural  uses? 

(b)  What  less  restrictive  alternatives  are 
available  which  can  adequately  protect  the 
public  health  and  safety  and  to  what  kinds 
of  firecrackers  or  fireworks  devices  can  they 
be  applied  with  due  regard  to  the  protec¬ 
tion  of  the  public  health  and  safety? 

(10)  Should  manufacturers,  distributors, 
and  retailers  of  firecrackers  and  fireworks  de¬ 
vices  be  granted  a  grace  period,  aftw  the  ef¬ 
fective  date  of  the  order  of  May  16,  1974  (39 
m  17435)  or  any  amendments  and  substi¬ 
tutes  to  that  order,  during  which  they  may 
sell  previously  manufactured  Items  which  do 
not  comply  with  the  specifications  of  the 
order  or  any  amendment  or  substitute  to  it? 

(11)  Specifically,  Is  there  a  sufficient  legal 
and  factual  basis  for  I  1507.9(b)  of  the  order 
Issued  May  16.  1974  (39  FR  17436),  which 
provides  that 

Toy  smoke  devices  and  flitter  devices  shall 
not  be  of  such  color  and/or  conflgiu^tlon  so 
as  to  be  confused  with  banned  fireworks  such 
as  M-80  salutes,  silver  salutes,  or  cherry 
bombs. 

Further,  should  the  said  §  1607.9(b)  be  modi¬ 
fied  to  read  as  follows; 

Toy  smoke  devices  and  flitter  devices  shall 
not  be  of  such  color  and/or  configiiratlon  so 
as  to  be  confused  with  banned  flrewOTks  such 
as  M-80  salutes,  silver  salutes,  ot  cherry 
bombs. 

(13)  Fimther,  should  devices  containing 
lees  than  six  grams  of  pyrotechnic  composi¬ 
tion,  manufactured  or  Imported  before  the 
effective  date  of  the  regulations  at  issue  In 


the  present  hearing,  be  exempt  from  the  re¬ 
quirement  of  i  1507.4  of  the  order  Issued 
Miay  16,  1974  (39  FR  17436),  which  provides 
that 

The  base  or  bottom  of  fireworks  devices 
that  are  opwated  In  a  standing  upright 
position  shall  have  the  minimum  horizontal 
dimension  or  the  diameter  of  the  base  equal 
to  at  least  one-third  of  the  height  of  the 
device. 

(13)  Specifically,  Is  there  a  sufficient  legal 
or  factual  basis  for  the  requirement  of 
S  1500.14  of  the  order  Issued  May  16,  1974 
(39  FR  17435),  that  labels  on  certain  kinds 
of  fireworks  devices  refer  to  "close"  adult 
supervision? 

Should  the  said  {  1500.14  be  modified  to 
allow  labels  referring  to  "adult  supervision." 
rather  than  "close  adult  supervision,"  on 
fireworks  devices  manufactured  or  imported 
before  the  effective  date  of  the  regulations 
at  Issue  In  the  present  hearing? 

(14)  Does  a  sufficient  factual,  legal  or 
equitable  basis  exists  for  not  allowing  a  rea¬ 
sonable  time  for  clearing  existing  inven¬ 
tories  of  fireworks  devices  which  were  manu¬ 
factured  or  imported  prior  to  the  effective 
date  of  the  regulations  and  which  do  not 
comply  with  the  proposed  labeling  or  per¬ 
formance  requirements? 

(16)  Can  the  following  terms  be  suffi¬ 
ciently  clarified  so  as  to  permit  compliance? 

(a)  Section  1507.3(a),  “utilize  only  a  fuse 
that  has  been  treated  or  coated  In  such  a 
manner  as  to  reduce  the  possibility  of  side 
Ignition." 

(b)  Section  1507.4,  "Ixtse  equal  to  at  lea.st 
one-third  of  the  height  of  the  device.” 

(c)  Section  1607.6,  “burnout  or  blowout." 

(16)  Does  a  reasonable  factual  basis  exist 
tor  c^nglng  the  language  of  proposed  sec¬ 
tion  1507.9(b),  “color  and/or  conflg\iration," 
to  “color  and  configuration?” 

(17)  Whether  there  Is  sufficient  evidence 
demonstrating  that  there  is  a  usage  of  fire¬ 
works  devices  and  firecrackers  for  bona  fide 
cultural  and  religious  purposes. 

(18)  'ither  there  Is  sufficient  evidence 
of  the  nature  and  extent  of  Injuries  re¬ 
sulting  from  the  usage  of  firecrackers  and 
fireworks  devices  at  controlled  cultural 
festivities  and  religious  ceremonies. 

The  order  also  provided  that  parties 
not  attending  the  hearings  in  Kansas 
City  and  Honolulu  but  desiring  to  cross- 
examine  witnesses  could  submit  written 
interrogatories  to  staff  counsel  for  pre¬ 
sentation. 

On  October  1,  1974  (published  in  the 
Federal  Register.  October  7,  1974  (39 
FR  36041)),  the  Commission  denied 
APHA’s  motion  opposing  transfer  of  the 
hecuings  and  enlarg^nent  of  the  Issues. 
Hie  Commission  ordered  the  presiding 
officer  to  separate  his  report  and  find¬ 
ings  on  issues  numbered  6  and  7  frmn 
the  remaining  Issues.  It  also  left  to  the 
presiding  officer’s  dlscretlcm  the  option 
of  allowing  a  representative  of  pcu-tles  in 
favor  of  the  proposed  rule  or  a  stricter 
rule  to  appear  at  the  Kansas  City  and 
Honolulu  hearings  at  Commission  ex¬ 
pense. 

In  accordance  with  the  Commission 
order  of  October  1,  1974,  the  presiding 
officer  advised  the  concerned  consumer 
groups  including  APHA  and  HRG  to 
select  one  representative  to  represent 
them  at  the  hearings  in  Kansas  City  and 
Honolulu  at  the  Commission’s  expense. 
David  Masselll.  Esq^  Counsel  for  HRG 
was  selected  and  appeared  at  the  KAnwm 
City  and  Honolulu  hearingSi. 
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On  October  l-«,  1974,  hearings  were 
held  in  Washington,  D.C.  Testimony  was 
heard  from  representatives  of  the  Plre 
Marshals’  Association  of  North  America 
(FMNA);  National  Fire  Protection  As¬ 
sociation;  CPSC  staff;  District  of  Co¬ 
lumbia  Fire  Department;  American 
Academy  of  Pediatrics  (AAP) ;  American 
Pyrotechnic  Association;  Oklahoma  Py¬ 
rotechnic  Association;  National  Society 
for  the  Prevention  of  Blindness,  Inc. 
(NSPB) ;  and  New  Jersey  Fireworks 
Manufacturing  Co. 

On  October  21-23,  1974,  hearings  were 
held  in  Kansas  City,  Missouri.  Witnesses 
included  the  Mayor  of  Riverside,  Mis¬ 
souri;  the  Sheriff  of  Platte  County,  Mis¬ 
souri;  Principal  of  a  school  in  ParkviUe, 
Missouri;  a  professor  of  biometry  from 
the  University  of  Texas;  representatives 
of  Blogin  Sales  Co.;  Fire  Marshal’s  of¬ 
fice  of  Topeka,  Kansas;  Kansas  City, 
Kansas  Fire  Department;  Mike’s  Fire¬ 
works  and  Toys,  Inc.;  Ralston,  Nebraska, 
Chamber  of  Commerce;  Stonebraker- 
Rocky  Moimtain  Fireworks  Company; 
and  Consigned  Sales  Company. 

On  October  29-November  1, 1974,  hear¬ 
ings  were  held  in  Honolulu,  Hawaii.  Wit¬ 
nesses  included  a  fimeral  director,  ex¬ 
perts  in  Chinese  religion  and  studies, 
residents,  a  nurse  and  social  psycholo¬ 
gist,  a  school  official,  a  student,  a  noise 
pollution  exp)ert,  representatives  of  Ha¬ 
waii  Oriental  Importers  Association, 
The  League  of  Citizens  for  Decency, 
Sheraton  Hotels,  Citizens  Against  Noise 
of  Hawaii,  American  Pyrotechnic  Asso¬ 
ciation,  United  Chinese  Society  in  Ha¬ 
waii,  Chinese  ChMnber  of  Commerce  of 
Hawaii,  Chinese  Physical  Culture  Asso¬ 
ciation,  Hilton  Hawaiian  Village,  Hono¬ 
lulu  Pediatrics  Society,  American  Lung 
Association  of  Hawaii,  American  Tho¬ 
racic  Society,  and  the  Honolulu  Police 
Dep>artment. 

On  January  28, 1975,  staff  counsel  filed 
a  motion  with  the  presiding  officer  for 
leave  to  file  exceptions  to  his  forthcom¬ 
ing  repHjrt.  On  February  3, 1975,  the  pre¬ 
siding  officer  returned  the  motion  noting 
that  the  request  would  be  more  appro¬ 
priately  addressed  to  the  Commission.® 
Thereafter  briefs  were  filed  before  the 
presiding  officer.  On  February  3,  1975, 
staff  counsel  filed  an  objection  to  certain 
evidence  contained  in  the  brief  of  Mike’s 
Fireworks  and  Toys  Inc.,  based  on 
grounds  that  under  the  rules  of  practice 
such  evidence  could  not  be  considered. 
On  February  10,  1975,  the  presiding  of¬ 
ficer  entered  an  order  reop)ening  the 
hearings  to  hear  testimony  regarding  the 
existence  and  the  characteristics  of  cer¬ 
tain  black  px)wder  firecrackers  and  fuses. 

On  February  13,  1975,  HRG  filed  a 
motion  with  the  presiding  officer  object¬ 
ing  to  ix>rtions  of  his  February  10,  1975, 


‘On  February  6,  1975  staff  counsel  sub¬ 
mitted  Ite  motion  for  leave  to  take  excep¬ 
tions  to  tbe  Commission.  On  March  10,  1975 
the  Commission  denied  the  motion  as  pre¬ 
mature  pending  the  filing  of  the  presiding 
officer’s  rep<Mt.  On  April  11,  1976  after  the 
flUing  of  the  report,  staff  counsel  resub¬ 
mitted  Its  motion,  and  on  April  21.  1976.  the 
Commission  granted  tbe  motion. 


order  and  seeking  a  clarification  of  the 
rights  of  the  parties.  Simultaneously 
HRO  moved  to  stay  the  order  reopiening 
the  hearings  piendlng  a  ruling  on  its  mo¬ 
tion  to  clarify.®  On  February  21,  1975, 
the  reopiened  hearing  was  conducted  in 
Washington,  D.C.  Testimony  was  heard 
from  witnesses  called  by  Mike’s  Fire¬ 
works  and  Toys,  Inc.  and  staff  counsel, 
and  evidence  was  received  and  demon¬ 
strations  were  pierformed.  Subsequent  to 
the  reopened  hearing,  supplemental 
briefs  were  filed. 

On  April  8,  1975,  the  presiding  officer 
issued  his  repiort.  The  report  consists  of 
summary  conclusions  and  a  narrative 
opinion  divided  into  two  parts,  the  first 
applying  to  “propiosals  to  strengthen  the 
regulation”  and  the  second  to  “proposals 
to  weaken  the  regulation”.  The  conclu¬ 
sions  as  stated  in  the  report  were  as 
follows; 

Report  of  Presiding  Officfr  Paul  N. 

Pfeiffer 

PART  ONE — PROPOSALS  TO  STRENGTHEN  THE 
REGULATION 

1.  The  protection  of  the  public  health  and 
safety  does  not  require  the  banning  of  all 
Class  C  fireworks  from  Interstate  commerce, 
(pp.  13-33) 

2.  However,  to  achieve  adequate  public 
safety  the  proposed  regulation  should  be 
strengthened  In  the  following  respects: 

(a)  Class  C  fireworks  labelling  should  be 
printed  in  bold  face  type  with  large  letter¬ 
ing  accompanied  by  an  appropriate  symbol 
denoting  the  t3q>e  of  danger  Involved  (e.g., 
explosive  or  incendiary) ;  labelling  should  be 
addressed  to  adults  rather  than  children 
and  include  a  warning  against  injury  by 
misuse  and  an  injunction  against  use  by 
children  under  14  years  of  age  unless  closely 
supervised  by  adults. 

(b)  All  Class  C  fireworks  except  party  pop¬ 
pers  should  be  labeled  so  as  to  enjoin  chil¬ 
dren  from  bolding  the  device  in  hand  except 
under  close  supervision  of  adults,  (pp.  34-40) 

(c)  Colored  sparklers  and  hand-held 
Roman  Candles  should  be  prohibited  from 
the  channels  of  Interstate  commerce,  (pp.  41- 
44,  55) 

(d)  Puses  should  be  manufactiued  so  that 
the  actual  burning  point  is  clearly  visible 
to  a  nearby  user  as  it  progresses  toward  tbe 
firework  devices;  no  exemption  from  the  re¬ 
quirement  to  reduce  the  possibility  of  side 
ignition  is  necessary  for  Items  containing  leas 
than  6  grams  of  pyrotechnic  composition,  ad¬ 
hesion  of  the  fuse  should  be  accomplished 
in  such  manner  as  to  eliminate  destruction 
of  its  coating  and  alteration  of  its  contents 
if  not  seasonably  sold;  fuses  should  be  color- 
coded  and  indexed  so  as  to  facilitate  tracing 
of  the  firework  to  tbe  manufacturer;  pack¬ 
ing  of  fireworks  devices  should  be  performed 
in  a  secure  manner  so  as  to  minimize  dam¬ 
age  to  fuses  and  other  components  in  transit, 
(pp.  44-51) 

(e)  The  requirement  that  bases  shall  be 
horizontally  equal  to  at  least  one-third  of 


*  HRO  Initially  filed  its  motion  to  stay  with 
the  Commission.  This  motion  was  withdrawn 
on  February  12,  1975.  The  Commission  on 
February  18,  1976,  apparently  unaware  of  the 
withdrawal,  denied  the  HRO  motion  for  fail¬ 
ure  to  present  tbe  matter  to  the  presiding 
officer  for  a  ruling.  By  notice  served  Febru¬ 
ary  14,  1976  (filed  February  19,  1975),  tbe 
presiding  officer  advised  that  the  matters 
raised  by  HRO  in  Its  various  motions  would 
be  oonstdered  during  tbe  course  of  tbe  re¬ 
opened  hearings. 


the  height  of  the  device  should  be  clarified 
to  insure  that,  for  measurement  purposes, 
the  device  includes  tbe  base  or  any  cap  af¬ 
fixed  thereto;  and  further  that  such  bases 
be  designed  so  as  to  enhance  stability  when 
pressed  into  soft  ground,  e.g.,  by  forming  a 
solid  circular  area  seated  directly  under  the 
cylindrical  device  surrounded  by  a  squared 
ridge,  (pp.  52-3) 

(f)  Spikes  provided  with  fireworks  devices 
should  be  manufactured  of  material  other 
than  metal  but  suitable,  nevertheless,  for 
insertion  in  hardened  surfaces,  (pp.  54-5) 

Part  Two — Proposals  to  Weaken  the  Regu¬ 
lation 

1.  The  protection  of  the  public  health  and 
safety  does  not  require  the  banning  of  Class 
C  firecrackers  as  hazardous  substances;  but 
the  proposed  regulation  should  be  revised 
to  require  a  reduction  in  their  powder  con¬ 
tents  to  a  maximum  of  1.2  grains  of  fiash- 
powder  or  2  grains  of  black  powder  or  nitrate 
flashpowdcr,  and  to  refiect  the  Improved 
labelling,  fuse,  and  packing  requirements 
recommended  in  Part  One.  (pp  1-17) 

2.  Smoke  bombs  and  fiitter  devices  possess¬ 
ing  color  and  configuration  similar  to  banned 
items  should  be  banned  as  hazardous  sub¬ 
stances.  (pp. 18-19) 

3.  Lead  time  to  permit  manufacturing 
change-over  to  comply  with  the  final  regula¬ 
tion  will  be  adequate  if  the  proposed  regula¬ 
tion  is  finalized  shortly  after  July  4,  1975. 

(pp.  20-21) 

4.  Adaptation  of  the  Commission’s  excel¬ 
lent  toy  safety  information  and  education 
program  to  Class  C  fireworks  would  substan¬ 
tially  enhance  public  safety,  particularly 
commencing  during  the  Bicentennial  year. 

(p.22) 

Pursuant  to  the  Commission’s  order  of 
April  21,  1975  exceptions  were  filed  by 
staff  counsel,  OPA,  APA,  HRG,  AAP, 
FMNA,  LiddeU,  Blogin,  NSPB,  APHA, 
and  Catherine  C.  Cook.  The  exceptions 
generally  followed  the  positions  of  the 
parties  and  contested  provisions  of  the 
presiding  officer’s  report  which  were  in¬ 
consistent  with  those  positions.  Com¬ 
ments  were  also  received  from  Ralston 
Chamber  of  Commerce,  Mike’s  Fireworks 
and  Toys,  Inc.,  and  Austin  Fireworks, 
Inc.  Replies  to  exceptions  were  received 
from  NPPA,  Blogin,  APA,  Staff  Counsel. 
OPA,  APHA,  NSPB,  State  of  Hawaii  and 
Mike’s  Fireworks  and  Toys,  Inc. 

B.  Scope  of  the  issue.  The  Commission 
has  reviewed  the  testimony,  evidence, 
pleadings  and  submission^  of  the  parties 
in  this  matter.  At  the  outset  the  Commis¬ 
sion  is  faced  with  a  procedural  decision 
regarding  the  presiding  officer’s  enlarge¬ 
ment  of  the  issues  for  consideration.  As 
noted,  supra,  this  proceeding  is  governed 
by  the  provisions  of  section  701(e)  of  the 
Federal  Food,  Drug  and  Cosmetic  Act,  21 
U.S.C.  371(e).  Under  the  procedure  set 
forth  in  that  statute  and  the  regulations 
Issued  thereunder,  21  CFR  2.48,  et  seq., 
the  purpose  of  the  hearing  Is  to  receive 
evidence  relevant  and  material  to  the 
issues  raised  by  timely  filed  objections. 
“Dyestuffs  and  Chemicals,  Inc.  v.  Flem¬ 
ming,”  271  F.2d  281  (8th  Cir.  1959). 
Within  this  framework  only  Issues  color- 
ably  raised  in  the  regulation  and  by  the 
objections  can  be  considered.  Although 
this  proceeding  is  essentially  a  rulemak¬ 
ing  proceeding,  the  hearing  aspects  are 
statutorily  ccmflned.  Many  matters 
raised,  which  could  possibly  be  consid¬ 
ered  in  Informal  rulemaking  under  the 
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Administrative  Procedure  Act,  cannot  be 
considered  under  701(e)  procedure.  This 
is  not  to  say  that  material  extraneous  to 
the  issues  wlH  be  Ignored.  Indeed,  the 
Commission  received  substantial  instruc¬ 
tional  information  which  will  assist  in 
further  retolng  the  regulation  to  provide 
maximum  safety.  The  Commission  notes 
that  it  does  not  view  its  rulemaking  func¬ 
tion  as  a  one-time  effort,  but  as  an  on¬ 
going  process  of  refinement  to  best  pro¬ 
tect  the  public  interest. 

In  the  present  action  the  presiding 
officer  substantially  enlarged  the  issues 
to  be  considered.  A  fair  reading  of  the 
objections  demonstrates  that  issues  8- 
18  were  raised  therein  and  were  properly 
within  the  scope  of  the  hearing.  The 
Commission  believes  it  was  error,  how¬ 
ever,  to  add  issues  6  and  7  as  to  banning 
fireworks  devices  or  Issuing  more  strin¬ 
gent  regulati(xi  since  they  were  not  raised 
by  timely  objection.  Furthermore,  it  was 
error  to  issue  any  recommendatlcms  with 
respect  to  banning  Roman  candles  and 
colored  sparklers  as  these  were  not  within 
the  scope  of  the  original  regulation. 
Apart  from  the  statutory  requirement, 
the  inclusion  of  issues  and  matters  not 
raised  in  the  regulation  in  its  published 
form,  or  by  the  objections  and  without 
further  public  notice  would  appear  not  to 
satisfy  essential  due  process  notice  re¬ 
quirements.  See  generally,  "Wagner 
Electric  Company  v.  Volpe,”  466  P.2d 
1013  (3rd  Cir.  1972) .  In  this  regard  there 
may  have  been  parties  who  would  have 
participated  in  the  proceedings  had  they 
received  advance  public  notice  of  the 
added  issues.*  Here  the  notice  was  only 
given  to  the  parties  who  had  already  ex¬ 
pressed  a  desire  to  participate  and  not 
the  public  at  large. 

HRO  argues  that  Issues  6  and  7  were 
properly  part  of  the  proceeding  since  the 
Commission  can  ban  fireworks  devices 
pursuant  to  section  2(q)  (1)  (A)  without 
further  public  notice  or  hearing.  The 
Commission  believes  that  this  cannot  be 
done  and,  because  of  the  lack  of  notice, 
renders  those  Issues  beyond  the  permis¬ 
sible  scope  of  this  proceeding.  Although 
certain  categories  of  children’s  articles 
are  subject  to  the  “automatic  ban"  pro¬ 
visions  of  section  2(q)(l)(A),  fireworks 
devices  do  not  fall  Into  this  category. 
Section  2(q)(l)  includes  a  proviso 
"ft! hat  the  •  •  •  [(Commission],  by  reg¬ 
ulation  •  •  •  (U)  shall  exempt  from 
clause  (A) ,  and  provide  for  the  labeling 
of,  ccmunon  fireworks  •  •  •  to  the  ex¬ 
tent  that  *  *  *  [it]  determines  that  such 


*The  decision  as  to  when  further  public 
notice  is  required  to  advise  of  new  matters  is 
a  dlfflcxUt  problem,  and  to  a  large  degree, 
depends  on  the  action  being  taken.  Clearly, 
some  changes  in  the  regulation  are  permis¬ 
sible  without  further  public  notice.  Ihe  rules 
of  practice  recognize  that  a  party  may  object 
and  seek  substitution  of  an  alternative  pro¬ 
vision  for  which  such  party  carries  the  bur¬ 
den  of  proof.  See  21  OFR  2.63(b) .  The  public 
notice  reqxilrement  Is  satisfied  since  the  pub¬ 
lic.  being  aware  that  a  specific  provision  has 
been  questioned.  Is  on  notice  that  the  Com¬ 
mission  wlU  reexamine  the  provision  and 
may,  baaed  on  the  evidence,  adopt,  reject  or 
modify  It. 


articles  can  be  adequately  labeled  to  pro¬ 
tect  the  purchasers  and  users  thereof." 
The  House  report  accompianying  the  leg- 
Islatiwi  of  which  the  proviso  was  a  part 
Indicated  tnat:  “Etlhe  •  •  *  [Commis¬ 
sion]  would  also  be  required  to  exempt 
by  regulation  ‘common  fireworks  *  •  • 
from  the  ban,  to  the  extent  that  •  *  • 
[it]  determines  that  these  fireworks  can 
be  adequately  labeled  for  the  protection 
of  the  public  purchasers,  and  users  [and] 
in  such  cases  •  •  •  would  be  required  to 
require  and  provide  for  this  cautionary 
labeling."  H.R.  Rep.  No.  2166,  89th  Cong., 
2d  Sess.  p.  6  (1966). 

The  clear  language  of  the  proviso  and 
the  unambiguous  legislative  history  make 
it  clear  that  the  Commission  cannot  act 
automatically  to  ban  fireworks  under 
section  2(q)(l)(A),  but  must  first  ini¬ 
tiate  regulatory  proceedings.  Under  both 
the  Administrative  Procedure  Act  and 
the  section  701(e)  procedure,  any  such 
regulatory  action  must  be  preceded  by 
public  notice. 

C.  Federal  Hazardous  Substances  Act- 
Jurisdiction.  The  Commission’s  Jinlsdic- 
tion  to  promulgate  the  regulation  herein 
rests  on  the  FHSA.  For  a  product  to  come 
within  the  ambit  of  the  act  it  must,  first, 
be  a  “hazardous  substance"  within  the 
definition  contained  in  the  statute.  Sec¬ 
ondly,  it  must  be  “intended  for  use  by 
children  •  or  •  •  •  intended,  or  packaged 
in  a  form  suitable  for  use  in  the  house¬ 
hold."  Finally,  the  product  cannot  fall 
within  any  exemptions  to  the  act. 

Section  2(f)(1)  of  the  FHSA  defines 
the  term  “hazardous  substance"  to  in¬ 
clude  : 

(A)  Any  substance  or  mlxtiure  of  sub¬ 
stances  which  (1)  Is  toxic,  (U)  Is  corrosive, 
(Ul)  Is  an  Irritant,  (Iv)  is  a  strong  sensitizer, 
(V)  Is  flammable  or  combustible,  or  (vl) 
generatee  pressure  through  deoompoaltlon, 
heat,  or  other  means.  If  such  substance  or 
mixture  of  substances  may  cause  substan¬ 
tial  pers<mal  Injury  or  substantial  Illness 
during  or  as  a  proximate  result  of  any  cus¬ 
tomary  or  reasonably  foreseeable  handling 
or  use.  Including  reasonably  foreseeable  In¬ 
gestion  by  children. 

(B)  Any  substances  which  the  •  •  •  (Com¬ 
mission]  by  regulation  finds,  pursuant  to  the 
provisions  of  section  3(a),  meet  the  require¬ 
ments  of  subparagraph  1(A)  of  this  para¬ 
graph. 

The  determination  of  whether  or  not  a 
substance  is  a  “hazardous  substance”  re¬ 
quires  a  two-step  approach.  Tlie  first  step 
is  to  determine  If  the  substance  falls 
within  the  enumerated  classifications  of 
section  2(f)  (1)  (A)  (1-vl) .  In  the  present 
case  the  firecrackers  and  fireworks  de¬ 
vices  which  are  within  the  scope  of  this 
proceeding  unquestionably  fall  into  the 
category  of  “fiammable  or  combustible" 
or  “generates  pressure  through  decom¬ 
position,  heat,  or  other  means."  In  some 
cases  the  devices  fall  into  both  of  these 


■Regulation  of  articles  “intended  for  use 
by  chUdren"  Is  governed  by  sections  2(q)  (1) 
(A)  and  8(e)  of  the  FHSA.  In  light  of  the 
Commission’s  decision  to  proceed  herein 
under  section  2(q)(l)(B)  of  the  Act.  the 
authority  to  regulate  on  the  basis  of  arti¬ 
cles  Intended  for  use  by  children  will  be 
omitted  from  the  following  discussion. 


categories.  The  second  step  m  the  analy¬ 
sis  is  to  determine  if  ^e  substances 
“may  cause  substantial  personal  injury 
or  substantial  Illness  during  or  as  a 
proximate  result  of  any  customary  or 
reasonably  foreseeable  handling  or 
use  •  •  This  step  requires  considera¬ 
tion  of  various  quantitative  and  qualita¬ 
tive  information.  Relevant  data  Include 
injury  statistics,  gravity  of  injuries,  in¬ 
herent  dangers,  testing  information  and 
expert  views.  The  determination  of 
whether  a  product  may  cause  substan¬ 
tial  personal  injury  does  not  depend 
solely  on  a  “body  count"  of  injury  sta¬ 
tistics,  but  rather  on  various  factors 
which  draw  from  the  Commission’s  ex¬ 
pert  knowledge  and  information.  In  the 
present  case  the  evidence  contains  con¬ 
siderable  statistical  information  as  well 
as  expert  testimony  that  demonstrates 
that  firecrackers  and  fireworks  devices 
do  in  fact  cause  substantial  personal  in¬ 
jury  as  a  proximate  result  of  customary 
and  reasonably  foreseeable  handling  and 
use.  The  parties  do  not  seriously  contest 
this  fact.*  The  major  point  of  conten¬ 
tion,  particularly  in  the  case  of  firecrack¬ 
ers,  is  not  whether  they  are  “hazardous 
substances”,  but  whether  the  nature  and 
degree  of  the  hazard  warrants  a  banning 
order  und»  section  2(q)  (1)  (B) . 

Having  satisfied  the  foregoing  deter¬ 
minations  and  not  being  within  a  specific 
exemption,**  the  next  major  Jurisdic¬ 
tional  hurdle  is  to  determine  whether  the 
products  are  Intended  or  packaged  In  a 
form  suitable  for  use  in  the  household. 
Although  a  substance  may  in  fact  be 
a  “hazardous  substance,"  the  Commis¬ 
sion  has  no  authority  to  regulate  under 
the  FHSA  unless  the  intended  iKe  or 
packaging  pre-requisite  is  satisfied.  TTie 
term  “hazardous  substances  Intended, 
or  packaged  in  a  form  suitable  for  use 
in  the  househ(dd"  is  defined  in  the  Com¬ 
mission’s  regulations,  16  (7FR  1500.3(c) 
(10)  (1)  as; 

any  hazardoiu  substance,  whether  or  not 
padcaged,  that  under  any  customary  or  rea¬ 
sonably  foreseeable  condition  of  purchase, 
storage,  or  use  may  be  brought  Into  or  around 
a  house,  apartment,  at  other  place  where 
people  dweU,  or  In  or  around  any  related 
building  or  shed  including,  but  not  limited 
to,  a  garage,  carport,  bam,  or  storage  shed. 

In  addition,  the  regulations  provide 
that  an  appropriate  test  is:  “whether 
under  any  reasonably  foreseeable  condi¬ 
tion  or  purchase,  storage,  or  use.  the  ar¬ 
ticle  may  be  found  in  or  around  a 
dwelling". 

From  the  foregoing  analysis  it  is  clear 
that  if  a  product  is  intended  by  the 
manufacturer,  distributor  or  other  per¬ 
son  in  the  chain  of  distribution  for  a 
non-household,  commercial  use,  and  is 


■Indeed  (Tongreae  Itself  recognized  that 
fireworks  are  “hazarodus  subetancea”  by  Ita 
Inclusion  of  the  proviso  In  the  1966  amend¬ 
ments  exempting  “common  fireworks"  frcnn 
section  2(q)  (1)  (A). 

■*  Under  the  FHSA  exemptions  are  provided 
for  certain  categories  of  substances  such  as 
foods,  drugs,  cosmetics,  and  pesticides  regu¬ 
lated  under  other  statutory  schemea  See 
section  2(f)  (2). 
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packaged  and  distributed  for  ncai-house- 
hold,  commercial  use,  it  does  not  fall 
'Within  FHSA  jurisdiction.  The  product 
may,  however,  become  subject  to  the 
FHSA  if  its  intended  use  or  packaging 
is  altered  at  any  step  in  the  distribution 
or  marketing  lU'ocess. 

In  the  present  case,  most  of  those  fire¬ 
crackers  and  fireworks  devices  which 
eventually  are  utilized  by  the  consuming 
public  clecu'ly  are  intended  and  pack¬ 
aged  for  use  in  the  household.  Accord¬ 
ingly  they  fall  witiiin  the  regulatory  au¬ 
thority  of  FHSA.  There  are,  however,  a 
substantial  niunber  of  firecrackers  and 
fireworks  devices  which,  although  affect¬ 
ing  the  consuming  public,  are  not  subject 
to  the  Commission’s  regulatory  authority 
under  the  FHSA.  These  primarily  include 
those  items  which  are  Intended  and 
packaged  for  use  commerically  and  for 
public  di^^lays.” 

In  the  case  of  public  displays,  there 
was  evidence  that  at  times  such  articles 
did  omne  into  the  hand  of  unauthorized 
individuals,  such  as  persons  retrieving 
devices  that  failed  to  detonate.  Instances 
were  described  where  spectators  at  dis¬ 
plays  were  injured  from  malfimctioning 
or  improperly  detonated  devices.  The 
evidence  did  not  demonstrate,  however, 
that  these  devices  were  intended  or  pcu;k- 
aged  for  use  in  the  household.  Thus,  they 
are  beyond  the  Commission’s  jurisdiction 
to  regulate  in  this  proceeding.  ’The  C(Mn- 
mission  notes  that  the  evidence  demon¬ 
strated  that  display  devices  are  generally 
regulated  through  a  permit  system  ad¬ 
ministered  by  municipalities  on  the  local 
level.  The  record  does  not  Indicate  that 
Class  B  display  items  were  being  sold 
for  household  use.  If  such  display  items 
were  commonly  distributed  in  this 
fashion,  the  Commission’s  jurisdiction 
under  the  FHSA  would  extend  to  regu¬ 
lating  these  items,  notwithstanding  any 
labeling  that  such  itrais  were  for  dis¬ 
play  use  only.  In  this  situation,  the  in¬ 
tent  to  distribute  for  household  use 
W'ould  activate  the  Commission’s  FHSA 
jurisdiction. 

In  addition  to  large  public  displays,  the 
record  in  this  case  demonstrates  that  in 
Hawaii  firecrackers  and  fireworks  de¬ 
vices  are  utilized  by  various  commercial 
and  institutional  groups.  ’Thus  in  Hawaii 
hotels,  fimeral  homes,  cemeteries  and 
other  organizations  utilize  the  devices, 
and  particular  firecrackers,  in  conjunc¬ 
tion  with  various  ceremonies  and  cele¬ 
brations.  Regardless  of  a  possibility  of  a 
religious  exemption,  articles  intended 
and  packaged  for  such  non-hous^old 
commercial  or  institutional  uses  are  be¬ 
yond  the  scope  of  the  FHSA  and  are  thus 
not  subject  to  Commission  regulation  in 
this  proceeding. 

Once  having  met  the  jurisdictional 
prerequisites  referred  to  above,  the  Com¬ 
mission  has  the  authority  to  require  that 
cautionary  labeling  be  affixed  to  any 
’’hazardous  substance”.  Failure  to  label 
properly  renders  the  product  a  “mis¬ 
branded  hazardous  substance.”  Where 
the  Commission  finds  that  the  hazard 


Fireworks  used  for  public  dl/^lays  are 
generally  Class  B  Items. 


posed  by  the  product  is  of  such  a  degree 
or  nature  that  cautionary  labeling  is  in¬ 
adequate  to  protect  the  consumer  pub¬ 
lic,  the  Commission  has  the  authority  to 
declare  a  product  a  “banned  hazardous 
substance.”  ’The  use  of  the  channels  of 
interstate  commerce  for  the  introduc¬ 
tion,  distribution  or  sale  of  any  “mis¬ 
branded  hazardous  substance”  or  ban¬ 
ned  hazardous  substance”  is  a  criminal 
act  and  subjects  the  articles  in  question 
to  seizure  and  condemnation.” 

D.  Firecrackers.  ’The  most  sharply 
contested  provision  of  the  regulation  has 
been  the  ban  on  firecrackers.  Staff  coun¬ 
sel,  HRG,  FMNA  APHA,  NSPB,  APA 
and  others  have  all  taken  positions  advo¬ 
cating  the  ban.  ’The  proponents  argue 
strenuously  that  Class  C  firecrackers 
cause  serious  Injuries.  ’They  claim  that 
firecrackers  are  inherently  dangerous 
and  cannot  be  labeled  or  redesigned  to 
insure  safety.”  ’The  proponents  rely 
heavily  on  injury  information  gathered 
by  the  Commission  and  other  sources. 
OPA  and  several  industry  independents 
oppose  the  ban  claiming  that  the  injury 
information  is  unreliable  and  does  not 
demonstrate  that  Class  C  firecrackers 
are  dangerous.  ’They  claim  that  injuries 
are  caused  by  misuse  and  lack  of  paren¬ 
tal  supervision  and  training  which  can 
be  reduced  through  proper  labeling.  Some 
of  the  opponents  have  suggested  rede¬ 
signing  the  fuse  and  powder  makeup  and 
content.  ’The  opponents  generally  claim 
that  a  ban  on  firecrackers  will  result  in 
bootlegging  and  will  increase  the  availa¬ 
bility  of  larger,  more  dangerous  Class  B 
firecrackers.  Also  they  claim  that  a  ban 
will  cause  an  Increase  in  very  dangerous 
homemade  devices.  Finally,  the  oppon¬ 
ents  generally  claim  that  considerations 
of  patriotism  and  individual  discretion 
militate  against  a  ban.” 

’The  State  of  Hawaii  opposes  the  ban 
on  grotmds  that  a  ban  imposes  an  in¬ 
fringement  on  the  religious  and  cultural 
rights  of  its  citizens.  Staff  counsel,  HRO, 
NSPB  and  APHA  support  the  State  of 
Hawaii  position  insofar  as  it  claims  that 
a  ban  is  an  infring^ent  on  religious 


^  Apart  from  the  jiirisdlctlonal  application 
Is  the  authority  under  the  FHSA  to  issue 
regulations  other  than  labeling  or  a  total 
ban.  Although  raised  In  the  objections,  this 
question  was  not  further  pursued  by  the 
parties.  Both  the  legislative  history  of  the 
FHSA  and  judicial  interpretations  of  this 
and  other  regulatory  schemes  support  the 
authority  to  issue  general  prescriptive  reg¬ 
ulations.  See  H.R.  Rep.  No.  2166,  89th  Cong., 
2d  Sess.  1-2  (166);  S.  Rep.  No.  01-237,  91st 
Cong.,  1st  Sess.  p.  6  (1669)  and  see  generaUy, 

Joseph  Tuchinsky  v.  CPSC,  F.  Supp. _ _  1 

CCH  Product  Safety  Ouide  paragraph  75,066 
(D.CU.C.  Nov.  14,  1974);  Mourning  v.  Family 
Publications  Service,  Inc.,  411  U.S.  356 
(1073);  American  Trucking  Assn  v.  United 
States  344  U.S.  268  (1053);  National  Petro¬ 
leum  Refiners  Assn  v.  FTC,  482  F.  2d  672 
(D.C.  Clr.  1973). 

"The  ban  was  also  supported  on  grounds 
that  firecrackers  create  pollution  through 
smoke,  noise  and  litter. 

"  Opposition  was  also  based  on  several 
other  grounds  including  an  alleged  lack  of 
statutory  authority  and  the  fact  that  a  ban 
would  reduce  revenues  of  certain  religious 
and  civic  fund  raising  organizations. 


rights.  ’They  do  not,  however,  support 
Hawaii’s  claim  that  the  use  of  fire¬ 
crackers  is  constitutionally  protected  but 
Instead  support  a  narrow  exemption  to 
the  ban  allowing  distribution  for  religious 
uses. 

’The  presiding  officer  found,  inter  alia, 
that  injuries  caused  by  firecrackers  gen¬ 
erally  resulted  from  misuse  and  the  lack 
of  parental  supervision  and  training.  He 
also  found  that  a  strong  desire  existed 
among  the  citizenry  to  utilize  fire¬ 
crackers  for  religious,  patriotic,  cultural 
and  recreational  uses.  He  opined  that 
regulation  was  more  properly  confined  to 
local  government.  Finally,  he  was  of  the 
opinion  that,  aside  from  misuse,  fire¬ 
crackers  could  be  relabeled  and  rede¬ 
signed  to  permit  greater  safety.  He 
recommended  that  the  regulation  be 
amended  to  require  a  fuse  complying 
with  the  original  requirements  of  §  1507.3 
and  in  which  the  burning  point  is  visible 
as  well  as  a  reduction  of  the  permissible 
limit  of  fiashpowder  to  1.2  grains  or  the 
allowance  of  an  allegedly  less  dangerous 
blackpowder  of  up  to  2.0  grains. 

At  the  hearings,  evidence  was  received 
on  several  matters  bearing  on  the  issues 
posed  by  the  ban.  In  addition  to  Injury 
information,  testimony  was  received  con¬ 
cerning  the  enforceability  of  a  ban, 
potential  bootlegging,  construction  of 
homemade  devices,  religious  uses,  cul- 
tiHal  uses  and  a  wide  range  of  related 
matters. 

A  firecracker  is  a  device  consisting  of 
an  explosive  pyrotechnic  composition  in 
a  fus^  container  whose  primary  func¬ 
tion  is  to  produce  an  audible  effect.” 
Under  existing  FHSA  regulation.  Class  C 
firecrackers  “  •with  pyrotechnic  com¬ 
position  of  up  'to  2.0  grains  are  per¬ 
missible,  1«  CFR  1500.17(a)  (3) .  ’The  rec¬ 
ord  demonstrates  that  firecrackers  sold 
in  this  country  are  generally  Imported 
from  oriental  countries.  ’The  devices  are 
usually  handmade  with  variations  in 
powder  content,  fuse  characteristics, 
length,  diameter  and  color.  Production 
sizes  range  from  %  of  an  inch  to  1V& 
inches  in  length  with  a  diameter  of  up 
to  Va  inch.” 

The  most  (xunmon  production  units 
are  the  IW  size  (ccnnmon  firecracker) 
and  the  ja”  unit  (ladyfinger).  Powder 
content  varies  considerably.  The  com¬ 
monly  marketed  1%"  firecracker  usually 
has  approximately  2  grains  (130  milli¬ 
grams)  of  powder.  The  ladyfinger  “ 
commonly  has  approximately  50  milli¬ 
grams  of  powder.  ’The  record  demon¬ 
strates  that  the  lack  of  imiformity  in 

"  To  avoid  needless  duplication  and  repeti¬ 
tion,  many  of  the  statements  In  this  section 
and  hereafter  wlU  serve  as  supplementary 
findings  of  fact. 

"Except  where  otherwise  noted,  the  dis¬ 
cussion  In  this  section  Is  limited  to  Class  C 
firecrackers  presently  permitted  under  FHSA 
regulation. 

"The  record  Indicates  that  common  pro¬ 
duction  sizes  Include  X  H”,  1”  X 
and  1V4''  X  The  testimony  also  Indi¬ 
cated  that  a  unit  X  bad  been 
marketed. 

"The  record  indicates  that  this  term  is 
also  iq>plled  to  the  smaller  %**  firecracker 
which  Is  also  known  as  a  ’Tadycracker". 
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the  grain  content  is  due  to  the  manner 
of  production  and  lack  of  quality  con- 
troL**  The  explosive  commonly  found  in 
firecrackers  marketed  in  this  country 
contains  a  composition  of  chlorates  or 
perchlorates,  sulphur  and  aluminum 
powder."  liils  is  generally  known  as 
“flashpowder”.  Firecrackers  are  gener- 
ally  marketed  in  packages  with  a  central 
fuse  string  to  which  the  fiises  of  individ¬ 
ual  firecrackers  are  braided.  Packaging 
ranges  from  approximately  16  per  packet 
to  a  thousand  and  in  some  cases  several 
thousand.  Ignition  of  individual  fire¬ 
crackers  can  be  accomplished  by  lighting 
indlvidiial  fuses  or  when  available  the 
central  fuse  string.  In  the  latter  case  the 
individual  firecrackers  ignite  as  the  cen¬ 
tral  fuse  Ignites  the  individual  fuses.  In 
this  situation  the  individual  firecrackers 
do  not  ignite  simultaneously  but  rather 
in  a  staggered  sequence. 

Firecrackers  containing  flashpowder 
explode  through  a  process  known  as  first 
order  detonation  or  instantapeous  de¬ 
composition  of  the  matter  contained. 
Firecrackers  containing  “blackpowder” 
explode  through  deflagration  or  rapid 
burning  and  release  of  heat  and  gas  in 
a  confined  space. 

The  recoil  reflects  that  firecrackers 
are  prohibited  by  local  law  in  at  least  32 
states."  In  some  states,  including  Ne¬ 
braska  and  Wyoming,  only  specific  size 
firecrackers  such  as  a  1"  variety  or  a 
%"  ladyflnger  are  permitted."  In  some 
states,  where  the  use  of  firecrackers  is 
permitted,  many  local  mimlcipalities 


**An  analysis  of  sample  units  made  by 
Commission  experts  of  Items  obtained  from 
Mike’s  Fireworks  Indicated  that  the  average 
powder  content  of  certain  1^”  firecrackers 
was  1.3  grains  and  of  %”  ladyfingers  was 
.71  grains.  The  testimony  Indicated  that  lady- 
fingers  generally  have  80  milligrams  of  pow¬ 
der  which  converts  to  .772  grains. 

*>  In  some  Instances  the  sulphur  is  omitted. 
Also  some  firecrackers  have  nitrates,  sulfites 
and  other  compounds.  The  so  called  “black- 
powder”  firecracker  generally  contains  potas¬ 
sium  nitrate,  sulphur  powder,  carbon  powder, 
and  other  compounds.  , 

“  The  FH8A  does  not  preempt  more  strin¬ 
gent  regulation  by  states  except  In  the  case 
of  labeling.  See  section  18(b).  FHSA,  and  16 
ora  1600.7.  Proposed  amendments  to  the 
FHSA  were  passed  by  both  houses  of  Con¬ 
gress  in  the  last  session  which  would  pro¬ 
vide  a  federal  preemption  of  aU  state  regu¬ 
lation.  Both  bills,  however,  contain  versions 
for  an  exemption  for  state  and  local  regula¬ 
tions  which  are  more  stringent  and  not  In¬ 
consistent  with  federal  regulations.  See 
8.  644,  121  Cong.  Rec.  8.  13(H2  (dally  ed. 
July  18,  1975)  and  HR.  6844,  121  Cong.  Rec. 
10216  (dally  ed.  October  22,  1975).  The  bills 
are  presently  In  conference. 

"Nebraska  permits  the  use  of  ladyfingers 
not  exceeding  %”  In  length  or  Vi”  In  diam¬ 
eter  with  a  pyrotechnic  composition  of  up 
to  .6  of  a  grain  In  weight.  Neb.  Laws.  8ectlon 
28-1003.7  (1974  supp).  Wyoming  permits  fire¬ 
crackers  of  up  to  1"  In  length  and  Vi”  In 
diameter  with  explosive  content  not  to  ex¬ 
ceed  .26  grams.  Wyo.  Laws,  8ectlon  36-469 
(1957  ed.)  Since  the  .25  gram  allowance 
exceeds  the  FHSA  permissible  limit  of  2.0 
grains,  distribution  in  Interstate  commerce 
of  firecrackers  Intended  for  household  use 
which  are  permissible  under  the  state  law 
wo\Ud  vlQlste  existing  federal  regulation. 


have  enacted  regulations  prohibiting 
their  uae." 

Injury  data  presented  at  the  hearings 
included  statistics  from  the  Commission’s 
National  Electronic  Injury  Surveillance 
System  (NEISS) .“  This  system  provides 
for  reporting  from  statistically  selected 
hospital  emergency  rooms  throughout 
the  country.  Figures  received  by  the 
NEISS  system  are  statistically  extrapo¬ 
lated  to  provide  an  estimated  number  of 
injuries  treated  in  hospital  emergency 
rooms.  In  1974  the  Commission  issued 
a  report  for  fourth  of  July  firecrackers 
and  fireworks  injuries  compiled  through 
the  NEISS  system  covering  the  period 
June  18.  1974  through  July  31.  1974.“ 
The  1974  fourth  of  July  report  estimated 
that  3300  fireworks  related  injuries  were 
treated  in  emergency  rooms  during  this 
period,  of  which,  2050  involved  fire¬ 
cracker  injuries.  This  figure  includes  550 
injuries  associated  with  Class  C  fire¬ 
crackers,  200  injuries  associated  with 
Class  B  firecrackers  and  1300  injuries 
associated  with  firecrackers  of  unspeci¬ 
fied  Class.  The  NETSS  data  demonstrates 
that  in  1974  firecrackers  of  all  Classes 
were  involved  in  approximately  60  per¬ 
cent  of  all  injuries  related  to  fireworks. 
NEISS  data  as  well  as  other  evidence 
demonstrate  that  firecracker  injuries 
have  declined  in  recent  years.  The  testi¬ 
mony  indicates  that  this  is  due  in  part  to 
more  stringent  state  regulation  and  en¬ 
forcement  and  the  decreased  availability 
of  firecrackers  resulting  from  the  instant 
regulation. 

Utilizing  the  NEISS  system,  the  Com¬ 
mission  conducts  random  in-depth  in¬ 
vestigations  of  injuries.  Summaries  of 
in-depth  investigations  of  firecracker  re¬ 
lated  injuries  indicated  that  the  causes 
included  detonation  in  the  hand,  delayed 
ignition,  throwing  or  dropping  an  ignited 
firecracker  which  detonated  near  the 
victim,  and  firecrackers  which  exploded 
in  cans  or  bottles.  Many  of  the  injuries 
involved  misuse  although  several  were 
due  to  malfunction.  The  type  of  injury 
usually  Involved  lacerations,  avulsions, 
contusions,  abrasions,  bums  and  various 
eye  disorders.”  Victims  were  predomi- 


"  Regulations  enacted  by  states  and  mu¬ 
nicipalities  vary  widely.  Some  jurisdictions 
have  enacted  the  so  called  “model  law”  which 
prohibits  the  use  of  all  Class  C  firecrackers 
and  fireworks  except  those  used  for  public 
display  purposes.  Othen  have  adopted  the 
so  called  “safe  and  sane”  regulation  which 
generally  prohibits  firecrackers  but  allows 
many  non -project  lie  fireworks.  Stni  others 
have  variations  with  specific  exclusions  and 
time  periods  during  which  sale  or  use  Is 
permitted. 

"  Other  Injury  data  Included  a  hazard  anal¬ 
ysis  at  fireworks  injuries  prepared  by  the 
Commission  staff  In  November  1973;  Infor¬ 
mation  from  the  National  Fire  Protection 
Association,  National  Society  for  the  Pre¬ 
vention  of  Blindness,  hearings  before  Na¬ 
tional  Commission  on  Product  Safety,  Illinois 
Department  of  Health,  various  hospitals  In 
Hawaii,  and  veulous  medical  journals. 

"  The  record  Indicates  that  outside  of 
Hawaii,  this  Is  the  period  when  firecrackers 
and  fireworks  are  most  extensively  utilized. 

•As  noted,  fn/ro,  fireworks  devices  other 
than  firecrackers  generally  produce  bxnm  In¬ 
juries. 


nantly  children  and  teenagers.  Althoi^h 
no  definite  conclusion  can  be  drawn  as 
to  what  size  firecracker  causes  a  specific 
type  of  injury,  the  information  con¬ 
tained  in  the  in-depth  reports  demon¬ 
strates  a  correlation  between  the  degree 
of  injury  and  the  explosive  power  of  the 
firecracker  which  was  involved  in  the  in¬ 
jury.  Most  cases  involving  severe  injuries 
and  deaths  were  caused  by  firecrackers 
or  homemade  devices  with  large  powder 
accumulations.  Although  larger  Class 
B  devices  are  clearly  more  dangerous  and 
result  in  more  sever  injuries,  the  record 
is  convincing  that  Class  C  firecrackers, 
and  particularly  the  IV2"  variety,  do 
cause  serious  injury.*' 

Opponents  to  the  ban  have  argued 
that  the  NEISS  statistics  are  unreliable 
because  a  large  concentration  of  the  re¬ 
porting  hospitals  are  in  states  where 
firecrackers  and  fireworks  are  illegal.  It 
is  argued  that  because  firecrackers  and 
fireworks  are  banned  in  many  of  these 
states,  the  populace  is  not  trained  in 
their  ase,  thus  resulting  in  more  in¬ 
juries.*  'This  theory  is  based  primarily  on 
opinion  and  is  highly  questionable,  ^en 
if  true,  it  clearly  does  not  demonstrate 
that  firecrackers  and  fireworks  are  safe, 
nor  does  it  indicate  that  the  Commission 
should  not  regulate."  Indeed  data  ob¬ 
tained  from  other  sources  confirms  that 
substantial  numbers  of  injuries  caused 
by  firecrackers  and  fireworks  occur  in 
states  where  these  items  are  legal.  In 
any  event,  as  noted,  supra,  the  Commis¬ 
sion  is  not  confined  to  regulation  on  the 
basis  of  body  coimts. 

The  evidence  of  record  indicates  that  a 
strong  probability  exists  that  any  ban  on 
firecrackers  will  increase  the  availability 
and  use  of  iUegal  and  homemade  devices. 
Many  of  the  witnesses  noted  that  regu¬ 
lation  will  not  suppress  the  desire  of  per¬ 
sons  who  wish  to  use  firecrackers  and 
that  a  ban  will  merely  force  the  fire¬ 
cracker  market  underground.  In  this  re¬ 
gard  the  evidence  indicates  that  clan¬ 
destine  sales  or  bootlegging  is  a  common 
problem  in  states  where  firecrackers  are 
prohibited.  The  bootlegging  problem  has 
the  potential  for  causing  serious  injuries 
since  bootleggers,  faced  with  the  same 
penalty  regardless  of  size  of  the  device 
distributed,  are  likely  to  deal  in  larger 


"In  addition  to  immediate  injuries,  the 
record  indicates  that  where  used  extensively 
as  in  Hawaii,  firecrackers  create  conditions 
Which  aggravate  asthmatic  and  other  res¬ 
piratory  ailments. 

"  The  Commission  has  no  authority  to  reg¬ 
ulate  on  a  regional  basis.  It  can  and  Should 
act  on  a  national  basis  where  there  is  a  show¬ 
ing  that  large  numbers  of  citizens  are  being 
Injured,  even  if  the  concentration  of  Injuries 
appears  regional. 

■The  opponents’  argument  appears  to  be 
self  defeating.  Even  if  it  were  true  that  in¬ 
juries  are  concentrated  in  areas  where  fire¬ 
crackers  and  fireworks  are  Illegal,  this  would 
support  rather  than  defeat  the  need  for  na¬ 
tional  regulation.  In  this  regard  the  record 
soimdly  establishes  that  a  great  portion  of 
firecrackers  and  fireworks  which  are  utUlzed 
In  Jurisdictions  where  their  sale  and  use  are 
prohibited  have  been  purchased  or  obtained 
in  jurisdictions  where  their  sale  is  legal.  The 
only  way  this  situation  can  be  remedied  is 
through  nationwide  regulation. 
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firecrackers  such  as  Class  B  Items.  Also, 
the  testimony  demonstrates  that  a  ban 
will  Increase  the  Incidence  of  hcnnemade 
devices,  posing  a  danger  perh£4>s  more 
severe  than  iMXKiuctlon  firecrackers.  ITie 
evidence  Indicates  that  Injuries  fre¬ 
quently  occur  while  the  homemade  de¬ 
vices  are  ^ing  constructed  as  well  as 
when  they  are  detonated.  Also,  the  de¬ 
vices  constructed  commonly  are  more 
powerful  than  available  production 
items.  Finally,  the  evidence  demon¬ 
strates  that  chemicals  and  f\ises  neces¬ 
sary  for  construction  of  homemade  de¬ 
vices  are  easily  obtainable. 

The  challenge  raised  by  the  State  of 
Hawaii  to  protect  the  religious  use  of 
firecrackers  by  the  CThlnese-Amerlcan 
comm\mlty  is  particularly  significant  and 
convincing.  Staff  counsel,  HRO,  NSPB 
and  APHA  supported  Hawaii  on  this 
question  as  did  the  APA.  The  record  dis¬ 
closes  that  firecrackers  are  an  Important 
part  of  religious  ceremonies.  Including 
the  Chinese  New  Year,  the  Ching  Ming 
festival,  weddings,  birthdays,  baby  par¬ 
ties,  funerals,  and  various  other  occa¬ 
sions.  The  record  further  demonstrates 
that  use  of  firecrackers  for  religious  pur¬ 
poses  is  deeply  rooted  in  tradition  with  a 
long  standing,  centiuies  old  history.  The 
Commission  is  convinced  from  the  rec¬ 
ord  that  the  religious  use  is  sincere  and 
necessary. 

In  addition  to  the  religious  use,  Ha¬ 
waii  takes  the  position  that  it  would  be 
Illegal  to  restrict  the  cultural  use  of  fire¬ 
crackers.  The  record  demonstrates  that 
in  Hawaii  firecrackers  are  used  exten¬ 
sively  by  many  citizens,  including  those 
of  occidental  ancestry,  for  events  and 
celebrations  which  include  the  fourth  of 
July  and  the  Gregorian  calendar  New 
Years  eve.  The  record  further  demon¬ 
strates  that  firecrackers  are  also  utilized 
in  many  other  parts  of  the  country  both 
where  legal  and  illegal  for  patriotic  ex¬ 
pression  and  for  recreational  purposes. 
Outside  of  Hawaii  and  localities  with 
large  Chlnese-American  populations,  the 
use  of  firecrackers  is  generally  concen¬ 
trated  during  the  period  around  the 
fourth  of  July. 

Staff  counsel  and  HRG  have  supported 
a  narrow  exemption  to  the  ban  which 
would  allow  firecrackers  to  be  distrib¬ 
uted  for  religious  uses.  The  suggested 
procedure  is  through  a  permit  and  dis¬ 
tribution  system  at  the  state  and/or 
local  level.  The  existence  of  an  exemp¬ 
tion  and  a  permit  procedure  raises  serl- 
om  problems.  First,  a  permit  and  distri¬ 
bution  system,  while  perhaps  possible 
and  workable  in  places  like  Hawaii  and 
California  where  there  are  large  concen¬ 
trations  of  Chinese-Americans,  does  not 
solve  the  problem  in  jurisdictions  where 
only  a  small  number  of  such  persons  live. 
The  Commission  has  no  authority  to  re¬ 
quire  state  or  local  governments  to  set 
up  or  operate  such  a  system  and  there¬ 
fore  has  no  guarantee  that  a  system 
will  be  established  for  such  persons.  The 
possibility  of  a  federal  permit  and  dis¬ 
tribution  system  has  been  considered, 
but  it  is  bdleved  that  e6tfd)llshment  and 
administration  would  be  extremely  dliO- 
^cult. 


Without  a  permit  and  closely  r^u- 
lated  distribution  system,  the  allowance 
of  an  exemption  could  lead  to  serious 
abuse  and  could  create  serious  enforce¬ 
ment  problons.  In  this  regard  the  record 
indicates  that  prior  to  the  existing  agri¬ 
cultural  exemption,**  an  ex^ption  for 
certain  Class  B  items  permitted  for  agri¬ 
cultural  purposes  did  not  include  a  per¬ 
mit  or  distribution  system.  It  was  foimd 
that  because  distribution  was  through 
commercial  sources,  many  of  the  devices 
were  sold  to  the  general  public.  Also,  the 
FDA  had  problems  enforcing  the  rela¬ 
tion  because  of  difficulty  in  proving  that 
the  devices  were  intended  for  household 
use.“  The  current  agricultural  exemp¬ 
tion,  which  includes  both  a  permit  and  a 
distribution  system,  has  to  a  great  ex¬ 
tent  remedied  the  problem.**  Apart  from 
the  agricultural  exemption  the  record 
further  indicates  that  a  permit  syston 
without  an  accompanying  distribution 
system  leads  to  abuse.  In  San  Francisco 
and  Hawaii,  where  permit  systems  exist 
for  Class  C  firecrackers,  distribution  to 
the  general  public  has  been  widespread. 

Finally,  the  most  difficult  and  perhaps 
Insurmountable  problon  is  determining 
what  in  fact  is  a  bona  fide  religious  use. 
In  this  regard  the  record  devel(H>ed  in 
Hawaii  indicates  that  firecrackers  are 
utilized  by  Chinese-Americans  for  vari¬ 
ous  purposes  which  from  a  western 
point  of  view  may  not  be  consida:ed 
religious  but  from  an  eastern  vantage 
point  clearly  have  religious  significance 
and  overtones.  It  appears  difficult,  if  not 
impossible,  to  ascertain  which  practices 
are  to  be  considered  religious.  For  ex¬ 
ample,  from  a  western  point  of  view  the 
use  of  firecrackers  at  wedding  cere¬ 
monies  and  funerals  might  appear  to 
have  religioiis  significance,  while  a 
Chinese-American  biisinessman  explod¬ 
ing  firecrackers  when  caning  a  new 
shop  would  not.  These  same  practices 
from  an  eastern  viewpoint  are  indis¬ 
tinguishable.  Similarly,  the  use  of  fire¬ 
crackers  by  occidentals  on  New  Years 
Eve  and  the  Fourth  of  July  would  nor¬ 
mally  be  viewed  as  a  non-religious  use. 
The  use  by  Chinese-Americans  at  the 
same  evente  may  carry  religious  signifi¬ 
cance.  Indeed,  the  use  of  firecrackers  by 
the  Chinese-Americans  at  these  events 
does  not  appear  distinguishable  from 
many  other  uses  s\ich  as  weddings  or 
other  celebrations.  The  record  clearly 
demonstrates  that  western^  concepts  of 
religion  simply  cannot  be  applied  to  east¬ 
ern  practices  with  respect  to  the  use  of 
firecrackers.  The  use  of  firecrackers  by 
Chinese-Americans  appecu^  to  be  a  fu¬ 
sion  of  religion,  tradition,  beliefs  and 
practices  lossely  classified  as  "culture.” 

The  magnitude  of  the  enforcement 
problems  engendered  by  a  religious  ex¬ 
emption  can  not  be  overstated.  First, 

*»  16  CFR  1600.17(3)  (1) 

“  See  United  States  v.  Chalaire,  316  F.  Supp. 
643  (E.D.  La.  1070) 

“Tbe  current  agricultural  exemption  Is 
administered  by  the  Department  of  Interior 
and  various  state  agricultural  and  wUdllfa 
agencies.  Under  this  exemption  the  govern¬ 
mental  unit  both  Issues  a  permit  and  dis¬ 
tributes  the  Class  B  firecrackers. 


someone  would  have  to  make  a  deter¬ 
mination  that  an  Intended  use  is  in  fact 
a  religious  use.  As  noted  above  this  is  dif¬ 
ficult,  if  not  ImpossiMe.  The  result  im- 
doubtedly  would  mean  widespread  and 
perhaps  indiscriminate  distribution. 
Moreover  any  enforcement  action  by  the 
Commission  would  require  proof  that  the 
firecrackers  were  Intended  for  a  non-re¬ 
ligious  use.  If  a  religious  exemption  were 
to  exist  the  anmnolous  and  very  unpopu¬ 
lar  result  could  occur  where  one  eth^c 
group  would  be  allowed  to  utilize  fire¬ 
crackers  to  celebrate  an  occasion  such  as 
News  Years  eve  or  the  fourth  of  July, 
while  the  rest  of  the  populatoin  would  be 
prohibited  from  the  same  practice.  While 
it  is  recognized  that  as  a  practical  mat¬ 
ter  these  problems  might  be  confined  to 
Hawaii,  there  is  no  assurance  that  the 
same  problems  would  not  extend  to  the 
mainland,  particularly  in  jurisdictions 
with  a  large  population  of  Chinese- 
Americans. 

Akin  to  the  problem  of  administering 
an  exemption  is  the  general  problem  of 
enforcing  a  ben.  Hie  Commission  cur¬ 
rently  enforces  the  2.0  grain  limit 
through  criminal  prosecutions  and 
seiziue  actions.  Oases  are  mainly  based 
on  purchases  by  undercover  agents.  If 
illegal  distribution  were  to  be  Increased 
as  a  result  of  a  ban,  which  the  record 
indicates  is  likely  to  occur,  substantial 
Increases  in  resources  would  have  to  be 
allocated  to  enforce  the  regulation  ef¬ 
fectively.  It  is  questionable  whether  such 
an  increase  could  realistically  be  pro¬ 
vided. 

Because  of  the  conflicting  claims  and 
Interests,  the  decision  as  to  whether  or 
not  to  retain  the  ban  is  difficult.  On  the 
one  hand,  the  Commission  must  fulfill 
its  Congressional  mandate  to  protect  the 
public  health  and  safety.  On  the  other 
hand,  the  Ccxnmissicm  finds  that  it  must 
accommodate  the  religious  needs  of 
the  Chlnese-American  community.  Also 
weighing  heavily  are  the  problems  which 
could  result  from  a  ban,  including  boot¬ 
legging,  the  Increase  of  homemade  de¬ 
vices  and  the  problems  of  enforceability. 
'Finally,  the  Commission  must  consider 
the  desire  of  many  citizens  to  use  fire¬ 
crackers  for  patriotic  expH'ession,  cultural 
purposes  and  recreation.  Given  these 
conslderaticms,  the  Commission  has  de¬ 
cided  to  permit  the  distribution  in  inter¬ 
state  commerce  of  those  firecrackers  in¬ 
tended  or  packaged  for  use  in  the  house¬ 
hold  which  have  a  pyrotechnic  composi¬ 
tion  of  50  milligrams  (.772  grains)  or  less 
by  weight.**  TTiis  figure  comports  with 
the  powder  ctmtent  of  the  commonly  pro¬ 
duced  %”  ladyflnger.  By  lowering  the 
permissible  explosive  content,  the  poten¬ 
tial  for  serious  injury  is  clearly  reduced. 
As  noted  above  the  degree  and  nature 
of  injuries  reported  vary  in  accordance 
with  the  explosive  content  of  the  devices. 
Although  it  Is  difficult  to  determine  from 
the  injury  data  which  Class  C  firecrack¬ 
ers  have  caused  a  specific  Injury,  the 
lack  of  confirmed  injuries  from  smaller 
firecrackers  such  as  ladyfingers  is  evi- 

•*  In  accordance  with  recent  efforts  to  con¬ 
form  to  metric  unite,  the  regulation  will  in¬ 
clude  metric  as  well  as  English  equivalents. 
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dent.  Although  it  is  recognized  that  many 
of  the  injury  reports  do  not  specify  the 
size  of  firecracker  involved,  the  niunber 
of  injuries  where  the  size  is  reported 
demonstrates  that  the  IMj"  firecrackers 
do  cause  more  injuries  than  the  smaller 
varieties.  In  addition  to  the  injury  in¬ 
formation,  both  the  expert  testimony  and 
common  sense  demonstrate  that  the 
hazard  posed  varies  with  the  explosive 
ccoitent  of  the  firecracker.  Indeed,  even 
the  most  active  participants  opposing  the 
ban,  OPA  and  Mikes  Fireworl^  and  Toys, 
Inc.,  consistently  adhered  to  the  position 
that  reduction  in  the  allowable  explosive 
content  would  reduce  the  hazard  posed 
by  firecrackers. 

Allowance  of  the  less  powerful  fire¬ 
crackers,  while  providing  greater  safety 
to  the  general  public,  also  appears  to 
satisfy  the  religious  needs  of  the  Chinese- 
American  population  as  well  as  the  desire 
of  many  citizens  to  utilize  firecrackers 
for  cultural,  patriotic  and  other  pur¬ 
poses.  In  light  of  its  decision  not  to  ban 
the  distribution  of  all  firecrackers,  the 
Commission  believes  it  is  unnecessary  to 
decide  whether  a  ban  would  run  afoul  of 
Constitutional  requirements."  The  deci¬ 
sion  herein  to  limit  the  maximum  explo¬ 
sive  powder  content  does  not  appear  to 
raise  any  Constitutional  problems.  The 
record  does  not  indicate  that  the  smaller 
firecrackers  will  not  satisfy  the  religious 
needs  of  the  Chinese-American  com¬ 
munity.  While  the  testimony  indicates 
that  the  sight,  the  sound,  the  smoke,  the 
shattering  transformation,  the  impact 
and  movement,  the  color  of  the  paper 
and  the  number  of  firecrackers  deto¬ 
nated  may  have  some  significance,  a  spe¬ 
cific  decibel  level,  blast  force  or  pyro¬ 
technic  composition  is  not  required. 
Further,  while  it  is  recognized  that  his¬ 
torically  the  l*/2''  common  firecracker 
has  been  utilized  for  religious  ceremonies, 
there  was  no  showing  that  this  particular 
firecracker  is  necessary.  Indeed  the  rec¬ 
ord  indicates  that  many  sizes  of  fire¬ 
crackers  are  utilized  in  religious  cere¬ 
monies  including  the  %"  ladyfinger," 

The  difficult  and  perhaps  unworkable 
problem  of  establishing  an  exemption 
with  its  potential  for  serious  abuse  and 
enforcement  problems  is  obviated  by  al- 


**The  State  of  Hawaii  claims  that  both 
religious  and  cultural  uses  of  firecrackers  are 
protected  by  the  First  Amendment  to  the 
Constitution.  The  arguments  raised  are  that 
religious  use  is  protected  under  the  clause 
prohibiting  Infringement  on  the  free  exercise 
of  religion  while  cultural  uses  are  protected 
by  the  freedom  of  speech  clause.  The  author¬ 
ities  cited  in  support  of  religious  use  appear 
to  require  that  the  practice  must  be  an  in¬ 
tegral  part  of  or  play  a  central  role  in,  the 
religion  and  its  ceremonies.  They  do  not 
establish  the  proposition  that  the  govern¬ 
ment  may  never  limit  any  practice  which  Is 
Injurious  to  the  health  and  safety  of  the 
public.  See  Reynolds  v.  United  States.  98  U.S. 
145  (1878).  Authorities  cited  in  support  of 
non-rellgious  use  based  on  the  free  speech 
clause  are  less  in  point.  However,  as  noted, 
supra,  the  record  developed  in  Hawaii  indi¬ 
cates  that  in  many  cases  the  line  between 
religious  and  non-rellgious  uses  is  Indeed 
thin. 

“In  this  regard  the  burden  of  proof  re¬ 
quired  under  21  CFR  2.63  has  not  been  met. 


lowance  of  smaller  firecrackers.  Also,  the 
problem  of  bootlegging  associated  with  a 
ban  will,  to  some  extent,  be  reduced  by 
allowance  of  the  smaller  firecracker.  In 
this  regard  the  testimony  indicates  that 
in  Nebraska  the  bootlegging  problem  was 
reduced  when  that  state  repealed  a  ban 
and  permitted  the  use  of  ladyfingers. 
The  Commission  is  convinced  and  the 
record  demonstrates  that  the  availabil¬ 
ity  of  some  form  of  firecracker  will 
satisfy  the  desires  of  many  persons  and 
will  prevent  a  ready  market  for  bootleg 
devices  which  possibly  would  be  more 
powerful  and  more  likely  to  cause  injury. 

Although  the  Commission  can  to  some 
degree  regulate  to  reduce  injury,  it  can¬ 
not  eliminate  all  injuries.  As  noted, 
supra,  the  Commission  has  no  jurisdic¬ 
tion  under  the  PHSA  to  regulate  fire¬ 
crackers  intended  and  packaged  for  non¬ 
household  uses.  Also,  those  with  the 
desire  will  still  be  able  to  construct  home¬ 
made  devices.  The  necessary  ingredients 
are  easily  obtainable  and  the  Commis¬ 
sion  cannot,  at  least  within  the  scope  of 
this  proceeding,  eliminate  or  curtail  this 
problem.  In  the  case  of  such  devices 
which  are  made  from  powder  obtained 
from  firecrackers,  the  extraction  of 
powder  will  at  least  be  more  difficult. 

The  Conunission  has  reviewed  the  pre¬ 
siding  officer’s  recommendations  for 
firecrackers  that  the  regulation  require 
a  visibly  burning  fuse  and  either  a  1.2 
grain  limit  for  fiashpowder  or  a  2.0  grain 
limit  for  blacki>owder  and  specific  label¬ 
ing."  Insofar  as  the  limitation  on  fiash¬ 
powder,  the  Commission  is  in  agreement 
with  the  imderlying  basis  of  the  recom¬ 
mendation.  The  specification  of  1.2 
grains,  however,  does  not  appear  to  have 
any  reasonable  basis  or  support  in  the 
record.  The  limit  does  not  comport  with 
any  common  production  unit.  It  appears 
that  the  figure  was  derived  from  certain 
demonstration  units  obtained  from  only 
one  of  the  parties.  The  Commission  be¬ 
lieves  that  the  limitation  should  be 
geared  to  a  common  production  unit. 

With  respect  to  the  blackpowder  rec¬ 
ommendation,  the  record  is  conflicting. 
Those  supporting  the  proposed  change 
presented  opinion  testimony  that  the 
substance  was  less  dangerous  than  fiash¬ 
powder.  Opposing  testimony  indicated 
that  no  such  safety  benefit  could  be  as¬ 
sured.  Some  rather  hurried  animal  test¬ 
ing  performed  by  the  Commission  staff 
did  not  demonstrate  blackpowder  fire¬ 
crackers  to  be  any  less  dangerous  than 
those  containing  fiashpowder.  The  testi¬ 
mony  indicated  that  the  manner  in 
which  the  chemical  ingredients  are  proc¬ 
essed,  as  well  as  the  quality  of  the  cas¬ 
ing,  have  a  bearing  on  the  performance. 
Substantial  variation  in  formulations 
and  manufacturing  characterisics  exist. 
The  recommendation  does  not  include 
any  technical  processing  specifications. 


“  The  recommendations  Insofar  as  they 
apply  to  fuses  and  labeling  are  discussed  In 
Parts  D  and  E  infra.  In  light  of  the  Commis¬ 
sion  decision  regarding  fuses  and  the  allow¬ 
ance  of  fiashpowder  firecrackers  which  con¬ 
tain  chlorates  or  pecfalorates,  firecrackers  al¬ 
lowable  under  section  1500  will  be  exempt 
from  the  provisions  of  Section  1507. 


The  testimony  indicated  that  because  of 
the  lack  of  quality  control  by  manufac¬ 
turers  in  the  orient,  processing  specifica¬ 
tions  could  not  be  met.  Insofar  as  injury 
data  is  concerned,  the  record  indicates 
that  in  Canada  where  blackpowder  fire¬ 
crackers  were  permitted  at  one  time,  sig¬ 
nificant  numbers  of  injuries  were  still 
reported. 

As  there  is  no  basis  in  the  record  to 
support  the  proposition  that  firecrackers 
containing  2.0  grains  of  blackpowder  are 
any  less  dangerous  than  a  firecracker 
containing  2.0  grains  of  fiashpowder  the 
Commission  believes  the  recommendation 
should  be  rejected."  It  should  be  noted, 
however,  that  the  regulation  adopted  by 
the  Commission  does  not  distinguish  be¬ 
tween  blackpowder  and  fiashpowder  but 
only  refers  to  pyrotechnic  composition. 
Accordingly  manufacturers  are  free  to 
utilize  blackpowder  up  to  the  permissible 
limit. 

E.  Fireworks  devices.  Hie  Commis¬ 
sion’s  regulation  set  forth  certain  per¬ 
formance  standards  for  fireworks  devices 
other  than  firecrackers.  Parts  of  the 
regulation,  including  a  ban  on  certain 
chemicals,  requirements  to  prevent  psrro- 
technic  leakage,  standards  for  wheel 
devices  and  for  party  poppers,  were  not 
contested."  Otiier  parts  of  the  regula¬ 
tion,  including  the  requirements  to  pre¬ 
vent  burnout  and  blowout,  fuse  require¬ 
ments,  base  requirements,  provisions  for 
handles  and  spikes,  provisions  for  rockets 
with  sticks,  and  the  language  of  the 
regulation  for  toy  smoke  and  flitter  de¬ 
vices,  were  subject  to  various  objections. 
In  addition  to  suggestions  made  by  the 
parties,  the  presiding  officer  suggested 
various  changes  in  the  regulations,  some 
of  which  are  adopted  and  some  of  which 
are  Rejected. 

The  record  pertaining  to  fireworks  de¬ 
vices  not  including  firecrackers  bears  out 
the  Commission’s  initial  position  that 
various  performance  standards  can  re¬ 
duce  injuries.  ’This  is  particularly  the 
case  for  devices  which  cause  injury 
through  malfunction. 

As  the  record  indicates,  the  perform¬ 
ance  standards  were  based  in  large  part 
on  the  causes  of  injury  revealed  in  In¬ 
jury  data  compiled  by  the  Commission. 
The  data  reveals  that  many  Injuries 
occur  as  a  result  of  simple  malfimctlons 
such  as  fuses  which  bum  too  slowly  or 
too  rapidly.  The  data  also  discloses  that 
injuries  result  from  misuse,  however,  not 


^  In  addition  to  the  problems  noted  In  the 
text,  the  recommendations  arising  out  of  the 
reopened  hearing  suffer  from  certain  proce¬ 
dural  irregularities.  The  hearing,  at  "which 
the  Microcord  M-50  fuse  and  the  black¬ 
powder  firecrackers  were  Introduced,  was 
hastUy  convened  after  the  record  had  been 
Initially  closed.  It  was  ordered  after  objec¬ 
tions  were  raised  to  references  in  the  brief 
of  Mike's  Fireworks  and  Toys,  Inc.  The  par¬ 
ties  did  not  all  receive  samples  of  the  fuses 
or  the  blackpowder  firecrackers  In  sufficient 
time  to  prepare  for  cross  examination  or  tes¬ 
timony  in  opposition. 

“As  these  provisions  were  not  contested, 
they  will  not  be  discussed  herein.  The  Com¬ 
mission’s  rationale  for  promulgating  these 
provisions  Is  set  forth  In  the  notice  of  May 
16,  1974,  39  FR  17435,  and  is  adopted  herein 
by  reference. 
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as  extttisivdy  os  in  the  case  of  fire¬ 
crackers.  The  tn-depth  summaries  in¬ 
cluded  in  the  Commission’s  1973  hsizard 
analysis  for  the  period  June  1,  1972 
through  July  31,  1973  Indicate  that  ap¬ 
proximately  one-half  of  the  injuries  as¬ 
sociated  with  fireworks  devices  other 
than  firecrackers  were  caused  by  mal- 
fimction.  Similarly,  the  1974  NEI8S 
fourth  of  July  summaries  indicate  that 
at  least  one-third  of  the  injuries  were 
due  to  malfimction.  The  injury  data 
again  show  that  the  predominant  num¬ 
ber  of  victims  are  children.  The  types 
of  injuries,  although  including  many  of 
the  same  types  as  firecrackers,  are.pri- 
msu-ily  bums.* 

The  record  Indicates  that  the  parties, 
in  many  instances,  are  in  agreement 
that  some  regulation  is  necessary  to  re¬ 
duce  Injuries  caused  by  malfimction  of 
the  devices,  although  they  disagree  as 
to  the  specific  manner  of  how  it  can  be 
achieved.  As  the  particular  requirements 
are  directed  to  different  purposes,  they 
will  6e  discussed  separately. 

1.  Fuses.  The  fuse  provision  as  orig¬ 
inally  promulgated  includes  three  essen¬ 
tial  requirements:  (a)  That  they  be 
treated  or  coated  to  reduce  the  possibil¬ 
ity  of  side  ignition;  *  (b)  that  they  bum 
at  least  3  seconds  but  not  more  than  6 
seconds;  and  (c)  that  they  be  securely 
attached  in  accordance  with  specific  re¬ 
quirements.  Of  these  provisions,  the  first 
two  were  the  subject  of  an  objection  by 
OPA  in  its  initisd  filing  with  the  Com¬ 
mission  claiming  that  the  provisions 
were  too  Imprecise  for  regulatory  lan¬ 
guage  and  did  not  include  precise  test 
methods,  deviation  tolerances  or  devia¬ 
tion  acceptance  levels.  The  objection  was 
apparently  abandoned,  however,  as  the 
exceptions  filed  by  OPA  to  the  presiding 
officer’s  report  advance  support  for  all 
three  of  the  original  provisions.  The  pre¬ 
siding  officer  in  his  reccxnmendation  in¬ 
cluded  four  further  requirements:  a  visi¬ 
ble  burning  point,  a  specification  for  ad¬ 
hesion  material,  color  coding  to  facilitate 
tracing  of  the  firework  to  the  manu¬ 
facturer.  and  packing  of  firewoidcs  for 
shipment  so  as  to  minimize  the  possibil¬ 
ity  of  damage  to  fuses  and  other  compo¬ 
nents  in  transit." 

The  record  demonstrates  that  “side 
ignition’’,  or  the  premature  ignition  of 
a  fuse  from  the  side  rather  than  the  tip 
from  sparks  or  other  sources.  Is  a  fre¬ 
quent  problem  which  can  cause  injury. 
Side  ignition  can  be  caused  accidentally 
from  sparks  or  cigarette  ashes.  The  re¬ 
quired  treatment  reduces  the  possibility 
of  such  an  occurrence.  The  record  indi- 

•The  record  also  Indicates  that  fireworks 
of  various  types  Including  firecrackers  are 
responsible  for  a  great  number  of  fires  which 
result  In  Injury  as  weU  as  property  damctge. 

*•  Devices  such  as  ground  spinners  that  re¬ 
quire  a  restricted  orifice  tor  proper  thrust 
and  containing  less  than  6  grams  of  pyro¬ 
technic  composition  are  exempted  from  this 
requirement. 

“  'The  recommendation  also  advised  drop¬ 
ping  of  the  exemption  for  devices  with  a 
restricted  orifice  on  the  basis  that  a  fuse 
whkdi  would  comply  with  all  the  require¬ 
ments  was  available  for  use  with  such  de- 
vloes. 


cates  that  the  technology  for  a  treat¬ 
ment  which  will  satisfy  this  requirement 
is  readily  availaMe  and  it  Is  believed  that 
the  language  is  sufflciaitly  precise  to  be 
understood  and  apidied.  The  ^  sectmd 
burning  requirement  is  a  provision  which 
will  help  mnedy  the  frequent  hazard  of 
pr^nature  or  delayed  ignltkMi.  The  in¬ 
jury  data  indicates  that  this  is  perhaps 
the  most  widespread  malfunction  lead¬ 
ing  directly  to  injury.  The  record  indi¬ 
cates  that  manufacturers  are  aUe  to 
conqily  with  this  requirement  and  that 
many  are  already  utilizing  a  “safety 
fuse”  which  cmnplies  with  the  require¬ 
ments.  TTie  evidence  does  not  demon¬ 
strate  that  the  provision  is  imprecise  or 
that  a  precision  test  method,  specific  de¬ 
viation  tolerance  or  any  deviation  ac¬ 
ceptance  level  are  necessary. 

The  recommendation  regarding  a  fuse 
with  a  visible  burning  point  has  merit.  At 
the  reopened  hearing  there  was  testi¬ 
mony  that  the  fuses  which  comply  with 
the  side  ignition  and  d^y  features  of  the 
requirement  could  pose  another  danger 
since  the  actual  point  of  burning  may 
be  ahead  of  the  visible  fiame.  At  the  re¬ 
opened  hearing  a  new  type  of  fuse  which 
had  not  previously  been  considered  was 
introduce  TTie'primary  feature  of  the 
fuse  is  that  the  actual  burning  point  is 
visible.  The  fuse,  known  as  the  “Micro¬ 
cord  M-50’’,  was  introduced  by  a  rep¬ 
resentative  of  Phoenix  F\ise.  Ltd.,  udiich, 
at  the  time  of  the  hearing,  had  a  patent 
aivllcation  on  the  device  pending.  Ac¬ 
cording  to  the  testimony  of  the  developer, 
it  had  been  introduced  in  April,  1974, 
and  was  developed  13  months  prior  to 
the  hearing.  He  further  Indicated  that 
the  fuse  was  not  then  utilized  with  Class 
C  firecrackers  or  fireworks  but  that  it 
could  be  utilized  with  such  devices  in¬ 
cluding  the  very  small  items.  Demon¬ 
strations  of  the  fuse  attached  to  certain 
devices  were  not  always  successful.  TTie 
record  also  indicates  that  because  of  its 
construction,  the  “Microcord  M-50” 
might  not  comply  with  the  side  ignition 
requirement.  While  the  .Cmnmission  is 
desirous  of  including  requirements  which 
will  provide  the  public  with  the  safest 
possible  fusing  device,  the  evidence  of 
record  is  insufficient  at  this  time  to  adopt 
the  recommendation  a  d  incorporate  it 
into  a  mandatory  standard."  To  do  so 
would  require  that  there  be  strong  evi- 
dmce  that  it  will  work  with  Class  C  de¬ 
vices,  that  it  wUl  not  create  new  prob¬ 
lems  and  that  it  is  available  to  the  in¬ 
dustry.  The  record  provides  no  such  an- 
surances.  The  only  witness  to  testify  in 
support  of  this  requirement  was  it  de¬ 
veloper  who  obviously  has  a  vested  in¬ 
terest  in  its  success.  No  adequate  scien¬ 
tific  or  other  expert  testimony  was  pre¬ 
sented.  While  the  Commission  does  not 
wish  to  discourage  innovations  such  as 
the  “Microcord  M-50”,  it  simply  cannot 
regulate  on  the  basis  of  speculation.  If 
after  further  study  and  testing  the  de¬ 
vice  can  be  shown  to  comply  with  other 
provisions,  to  increase  safety  and  to  be 

**  Also,  as  noted,  supra  at  note  37,  the  Com¬ 
mission  Is  concerned  that  the  evidence  aris¬ 
ing  out  of  the  reopened  hearing  may  have 
violated  the  procedural  rights  of  the  parties. 


available  to  the  industry,  the  Commls- 
skm  will  welcome  a  petition  to  amend 
the  regulation." 

The  recommendation  regarding  color 
coding  for  fuses  to  allow  the  various  fire¬ 
works  to  be  traced  to  a  specific  manu¬ 
facture  is  based  on  testimony  received 
from  a  witness  at  the  reopened  hearing 
that  this  will  help  stop  bootlegging.  The 
witness  testified  that  there  are  imly  three 
manufacturers  of  safety  fuses  in  this 
country.  He  surmised  that  by  color  cod¬ 
ing  it  would  be  possible  to  trsice  illicit  de¬ 
vices  by  finding  the  original  purchaser 
of  the  fuse.  No  other  testimony  in  sup¬ 
port  of  this  requirement  was  recelv^. 
The  Commission  believes  that  this  rec¬ 
ommendation  is  not  substantiated  by  the 
record.  There  is  no  showing  beyond  the 
one  witness  that  such  a  process  is  work¬ 
able,  necessary  or  desirable.  The  value 
of  such  a  system  could  only  be  deter¬ 
mined  by  persons  involved  in  the  en- 
forc«nent  of  the  regulations. 

Finally,  the  presiding  officer  recom¬ 
mended  a  specific  adhesive  criterion  for 
fuses  which  would  not  deteriorate  the 
chemicals  in  the  fuse  over  long  time 
periods.  The  witness  from  Phoenix  Fuse 
Indicated  that  adhesives  currently  used 
have  a  tendency  to  destroy  certain  chem¬ 
icals  in  the  fuse  over  long  time  periods 
thus  destroying  the  quality  of  the  fuse. 
Although  this  suggestion  may  have  merit, 
it  was  again  only  advanced  through  the 
testimony  of  one  witness,  and  was  not 
substantiated  by  any  other  evidence. 
Further  testing,  information  and  evi¬ 
dence  is  necessary  to  include  the  provi¬ 
sion  in  a  mandatory  standard. 

2.  Bases.  The  Commission’s  original 
proposal  with  respect  to  bases  was  to  re¬ 
quire  those  devices  operating  in  a  stand- 
tog  upright  posttifm  to  have  a  minimum 
horizontal  dimension  or  the  diameter  of 
the  base  equal  to  at  least  one-third  of 
the  height  of  the  device.  ’The  purpose  of 
this  requirement  is  to  enhance  the  sta¬ 
bility  of  such  devices  thus  preventing 
injuries  caused  by  the  devices  falling 
over  and  shooting  off  In  the  direction  of 
bystanders.  OPA  objected,  seeking  clari¬ 
fication  as  to  whether  the  measurement 
should  begin  at  the  top  or  bottom  of  the 
base  and  whether  caps  should  be  in¬ 
cluded.  ’The  presiding  officer  recom¬ 
mended  that  the  provision  be  clarified 
so  as  to  include  the  base  or  cap.  No  ex¬ 
ception  to  this  modification  was  noted. 

“The  recommendation  that  a  fuse  com¬ 
plying  with  section  1607.3  be  required  for 
firecrackers  apparently  stems  from  the  testi¬ 
mony  of  the  Phoenix  witness  who  stated 
that  the  “Mlcrocord  M-60’’  fuse  could  be 
utilized  In  all  firecrackers  Including  the 
small  ladyfingers.  Other  testimony  as  to 
whether  a  complying  fuse  was  technological¬ 
ly  possible  or  economically  feasible  was  con¬ 
fusing  If  not  conflicting.  ITie  only  common 
thread  to  be  gleaned  Is  that  such  fuses  are 
not  currently  utilized  In  production  units. 
In  light  of  this  fact  the  Commission  believes 
that  the  firecrackers  permitted  under  the 
regulation  should  not  be  subject  to  the  fus¬ 
ing  requirements  of  section  1507.3.  As  the 
fusing  requirement  has  obvious  merit  for 
firecrackers  as  well  as  other  fireworks,  the 
Commission  encourages  additional  study  and 
testing  with  a  view  towards  amending  the 
regulation  to  include  such  a  requirement,  y 
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The  Commission  agrees  that  this  claii- 
flcatloa  Is  helpful  and  adopts  the  clari¬ 
fying  langxiage. 

The  presiding  officer  further  modified 
the  base  requirement  as  follows: 

The  base  shall  be  so  designed  as  to  enchance 
stability  when  the  flreworh  is  pressed  into 
soft  ground.  For  this  purpose  a  square  plas¬ 
tic  ridge  enclosing  a  solid  circular  area  seated 
directly  under  the  cylindrical  firework  is 
suitable. 

This  recommendation  was  based  on 
testimony  received  at  the  Kansas  City 
hearings.  Exceptions  were  taken  to  this 
requirement  mainly  by  APA  and  OPA 
on  the  grounds  that  the  manufacturers 
should  have  discretion  to  construct  a 
base  which  will  provide  the  best  sta¬ 
bility  for  any  given  device.  They  argue 
that  in  some  cases  a  heavier  wooden 
base  would  provide  better  stability  be¬ 
cause  of  a  heavier  center  of  gravity.  Fi¬ 
nally,  it  is  argued  that  a  specific  design 
requirement  Is  contrary  to  the  Commis¬ 
sion’s  policy  in  the  regulation  of  estab¬ 
lishing  performance  standards  as  op¬ 
posed  to  design  standards.  Although  the 
Commission  sees  merit  to  the  recom¬ 
mended  base.  It  agrees  that  this  specific 
base  requirement  should  not  be  Included 
as  a  mandatory  standard.  By  mandat¬ 
ing  such  a  provision,  the  Commission 
would  possibly  be  sacrificing  safety  for 
the  sake  of  form.  Accordingly  the  Com¬ 
mission  believes  that  the  regulation  as 
initially  proposed  Is  adequate. 

APA  has  further  taken  exception  to 
the  base  requirement,  urging  that  the 
Commission  exempt  smaller  items  (less 
than  6  grams  of  pyrotechnic  composi¬ 
tion)  from  the  regulation.  It  argues  that 
some  smaller  devices  presently  have 
bases  slightly  below  the  standard.  It 
argues  that  there  is  no  evidence  in  the 
record  to  Indicate  that  substantial  com¬ 
pliance  with  the  base  diameter  require¬ 
ment  would  pose  any  safety  hazard.  APA 
offered  proposed  language  to  exempt 
those  smaller  items  manufactured  prior 
to  the  effective  date  of  the  regulation. 
APA’s  objection  appears  t6  be  directed 
more  at  lead  time  than  to  the  standard. 
Apparently  a  substantial  inventory  of 
these  smaller  Items  was  being  held. 
Since  the  effective  date  of  this  regula¬ 
tion  is  over  two  years  after  the  original 
publication  it  would  appear  that  the  in¬ 
ventory  of  these  smaller  devices  has  been 
depleted  and  the  need  for  a  further  ex¬ 
emption  is  no  longer  necessary. 

The  Commission  believes  the  stand¬ 
ard  should  not  be  altered  to  exempt 
these  devices.  Such  alteration  would 
create  an  enforcement  problem  since  the 
Commission  would  have  to  analyze  the 
pyrotechnic  composition  of  such  items 
to  determine  if  they  comply  with  the 
base  requirement.  Moreover,  although 
the  devices  in  question  may  be  smaller 
than  other  devices  with  bases,  there  has 
been  no  showing  that  they  are  any  less 
dangerous  if  tipped  and  allow  a  shower 
of  sparks  to  strike  the  user  or  a 
bystander." 


As  noted,  supra,  the  burden  at  proof  for 
a  proposed  change  In  the  regulation  rests 
with  the  party  advocating  such  change. 


3.  Toy  smoke  and  flitter  devices.  The 
proposed  regulation  was  Intended  to  pre¬ 
vent  Injulrles  caused  by  the  confusion 
between  somewhat  harmless  devices, 
such  as  smoke  and  flitter  devices,  and 
very  dangerous  CJlass  B  devices,  such  as 
M-80  salutes,  silver  salutes  and  cherry 
bombs.  The  evidence  demonstrated  that 
such  confusion  could  cause  serious  in¬ 
jury  and  that  regulation  was  needed. 
The  regulation  as  proposed:  Provided, 
That  such  devices  not  be  of  such  color 
and/or  configuration  so  as  to  be  con¬ 
fused  with  the  banned  fireworks.  Indus¬ 
try  objection  was  raised  to  the  use  of  the 
term  “and/or”  and  suggested  a  revision 
to  the  word  “and”  only.  The  industry 
argues  that  so  long  as  either  the  color 
or  the  configiu-ation  of  the  devices  is 
different,  then  the  confusion  will  be 
eliminated.  The  evidence  demonstrates 
that  so  long  as  either  the  color  or  the 
configuration  is  different,  the  hazard 
which  could  be  created  by  confusion 
would  be  substantially  eliminated.  The 
presiding  officer  recommended  this  re¬ 
vision  and  the  Commission  agrees  that 
the  revision  is  adequate  to  protect  the 
safety  of  the  public. 

4.  Spikes.  The  regulation  as  published 
Included  a  standard  for  devices  utilizing 
spikes.  No  objections  were  raised  to  the 
proposal,  however,  the  presiding  officer 
recommended  a  change  in  the  provision 
which  would  eliminate  metal  spikes  and 
which  would  eliminate  a  blunt  tip  re¬ 
quirement.  The  purpose,  as  stated  in  the 
opinion  of  the  presiding  officer,  is  to 
make  certain  that  spikes  would  be  suit¬ 
able  for  insertion  into  hard  ground  and 
to  eliminate  the  possibility  of  persons 
holding  such  devices  in  their  hands.  As 
no  objection  was  originally  made  to  this 
proposal,  the  Commission  is  of  the 
opinion  that  the  recommended  change  is 
outside  the  scope  of  this  proceeding.  In 
any  event,  the  reccunmended  language 
does  not  appear  adequate  to  deal  with 
the  problem  raised  by  the  presiding  offi¬ 
cer.  The  Commission  believes  that  fur¬ 
ther  study  may  be  necessary  to  draft  a 
regulation  to  deal  with  this  problem.  As 
noted  supra,  the  Commission  considers 
this  regulation  to  be  subject  to  continu¬ 
ing  refinement. 

5.  Burnout  and  blowout.  OPA  initially 
objected  to  the  provision  of  9  1507.6 
which  requires  that  “the  pyrotechnic 
chamber  in  fireworks  devices  shall  be 
constructed  in  a  manner  to  allow  func- 
ticHiing  in  a  normal  manner  without 
burnout  or  blowout".  The  objection  ap¬ 
parently  was  based  on  the  meaning  of 
the  terms  “biumout”  and  “blowout”.  The 
presiding  officer  reconunended  adoption 
of  the  provision  and  OPA  did  not  take 
exception  other  than  to  preserve  its 
original  objection. 

The  record  Indicates  that  the  term 
“burnout"  applies  to  a  non-exploding 
device  and  occurs  when  the  flame  comes 
out  of  a  place  other  than  its  Intended 
orifice.  A  “blowout”  occtirs  when  there 
is  an  unintentional  explosion  or  burst¬ 
ing  of  the  device.  The  record  further  in¬ 
dicates  that  the  terms  are  readily 
understood  by  the  Industry  and  no  show¬ 
ing  was  made  that  the  requirements 
could  not  be  satisfied. 


6.  Colored  sparklers  and  hand  held 
roman  candles.  Although  not  specifically 
proposed  in  the  regulation,  the  presiding 
officer  recommended  that  colored  spar¬ 
klers  and  hand  held  Roman  candles  be 
banned.  The  record  indicates  that  two 
types  of  sparkler,  “gold”  and  “colored”, 
are  marketed  in  this  country.  The 
“colored”  sparklers  ccmtain  chlorates  or 
perchlorates  whereas  the  “gold”  variety 
do  not.  The  “colored”  sparklers  have  a 
larger  flame  than  the  “gold”.  All  spar¬ 
klers  bum  at  temperatures  from  1200  to 
2000  degrees  fahrenheit.  While  all 
sparklers  can  cause  injury,  it  is  believed 
by  some  witnesses  that  the  “colored” 
variety  are  more  dangerous  than  the 
“gold”. 

The  recommendation  regarding  Ro¬ 
man  candles  stems  from  testimony  that 
it  is  dangerous  to  hold  the  devices  while 
using  them.  The  record  indicates  that 
Roman  candles  are  sold  with  and  with¬ 
out  spikes  for  insertion  into  the  ground. 
The  labeling  requirements  of  9  1500.14 
warn,  inter  alia,  “Stick  butt  end  in 
ground”  and  “Do  not  hold  in  hand.”  The 
presiding  officer  states  that  the  labeling 
language,  in  effect,  proposes  a  ban  on 
Roman  candles  designed  to  be  held  in 
the  hand. 

Exceptions  were  taken  to  the  recom¬ 
mendations  concerning  both  the  “col¬ 
ored”  sparklers  and  the  hand  held  Ro¬ 
man  candles.  The  Commission  disagrees 
with  the  proposition  that  the  labeling 
language  of  section  1500.14  can  be  inter¬ 
preted  as  a  ban  on  hand  held  Rcxnan 
candles.  The  labeling  provision  clearly 
does  not  provide  adequate  public  notice 
of  an  intention  to  ban  the  devices.  As 
was  published  for  either  “colored”  spark¬ 
lers  or  hand  held  Roman  candles,  the 
Commission  believes  the  recommenda¬ 
tions  are  outside  the  scope  of  this  pro¬ 
ceeding  and  rejects  the  same  for  lack  of 
public  notice.  The  Commission  notes 
that  it  finds  merit  in  the  suggestions 
of  the  presiding  officer  and  will  further 
study  them  with  a  view  towards  amend¬ 
ing  the  regulation. 

P.  Labeling.  Section  1500.14  of  the  reg¬ 
ulation  Includes  “special”  labeling  re¬ 
quirements  for  various  fireworks  devices 
in  addition  to  those  required  by  section 
2(p)  of  the  PHSA.  Objections  to  the 
provision  were  based  on  the  need  for 
adequate  lead  time  and  the  fact  that  the 
labeling  provisions  were  inadequate. 
During  the  Kansas  Chty  hearings  testi¬ 
mony  was  presented  on  the  labeling 
question.  Mike  Koska  of  Mike’s  Fireworks 
and  Toys  made  several  suggestions  to 
amend  the  labeling  provisions  which 
would  apply  sterner  language  primarily 
aimed  at  adults  which  would  caution 
against  use  by  small  or  unsupervised 
children.  OPA  and  APA  advanced  the 
position  that  the  use  of  the  word  “close” 
in  the  term  “use  only  imder  close  adult 
supervision”  was  unnecessary  and  that 
the  industry  had  substantial  supplies  of 
labels  and  fireworks  not  Including  the 
word  “close”  in  the  phrase. 

The  presiding  officer  principally 
adopted  the  changes  advanced  by  Mike’s 
Fireworks  and  Tbys,  Inc.  The  recommen¬ 
dation  as  embodied  in  the  summary  to 
the  report  provides  as  follows: 
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(«)  ClMS  C  firevocks  lAbdlng  should  be 
printed  In  bold  face  type  wUh  Urge  tetter- 
acoompaaled  by  an  approprlste  symbol 
denoting  tbs  type  of  danger  InvolTed  (ng« 
exploslTe  or  Incendiary) :  Isbeitng  should  be 
sddressed  to  sdults  ratiier  than  (dilldren  and 
Include  a  warning  against  Injury  by  misuse, 
and  an  Injunction  against  use  by  chlldna 
under  14  years  of  age  unless  closely  super¬ 
vised  by  adults. 

(b)  All  Oass  C  flresrarks  except  party  pee¬ 
pers  should  be  labeled  so  as  to  enjoin  chil¬ 
dren  from  holding  the  device  in  haird  except 
under  close  supervision  of  adults. 

In  the  detailed  portion  of  the  report  it 
mas  recommended  that  the  i^iraM: 

TTSE  ONLY  tTNDER  CLOSE  ADULT 
SUPERVISION. 

be  eliminated  and  the  following  substi¬ 
tution  made: 

(APPHOPRIATB  SYMBOL)— “DANGER— 
MISUSE  MAY  CAUSE  INJURY— NOT  REC¬ 
OMMENDED  FOR  USE  BY  CHILDBRN 
UNDER  14  YEARS  UNLESS  CLOSELY  SU¬ 
PERVISED  BY  ADULTS” 

For  projectile  type  fireworks  the  rec¬ 
ommended  labtiing  would  mrovide: 

DO  HOT  PERMIT  CHILDREN  TO  HOLD 
IN  HAND  UNLESS  CLOSELY  SUPERVISED 
BY  ADULTS 

Finally  the  recommendation  for 
*'l>arty  poppers”  would  substitute  the  fol¬ 
lowing  as  the  only  labeling  requirement: 

DO  NOT  POINT  EITHER  END  TOWARD 
FACE  OR  OTHER  PERSON 

While  the  ccmimlssion  finds  that  the 
suggestions  embodied  in  the  presiding 
officer's  report  may  be  helpful,  it  is  be¬ 
lieved  that  insuffici^t  information  was 
developed  to  Justify  a  substantial  altera¬ 
tion  of  the  labelli^  requirements  from 
the  original  proposal.  The  testimony  on 
which  the  reccmimendation  is  based  is 
essentially  opinion  and  is  not  confirmed 
by  any  psychological  evidence,*  The  rec¬ 
ommendation  also  suffers  from  the  fact 
that  It  may  be  Inconsistent  mrith  other 
FHSA  regulations.  Thus  type  sizes  for 
labeling  are  governed  by  an  existing  reg¬ 
ulation.  See  16  CFR  1500.121.  Also,  the 
suggestion  that  a  sjrmbol  be  utUiz^  Is 
not  accompanied  by  a  suggested  sjrmbol. 

Finally,  the  record  Indicates  that  many 
manufacturers  are  already  ccxnpljring 
with  the  labeling  requirements  of  the 
May  16, 1974  order.  The  adoption  of  new 
provisions  would  render  much  of  their 
current  Inventory  "mlslNunded  hazard¬ 
ous  substances.” 

Based  on  the  foregoing  it  is  believed 
that  further  study  and  analysis  is  needed 
to  Justify  substantial  changes  In  the  la¬ 
beling  requirements.  This  could  be  ac- 


«Tbe  rejection  of  the  recommendations 
regarding  labeling  does  not  mean  that  the 
opinions  expressed  by  Mr.  Koska  and  others 
are  not  valid.  Indeed,  many  o<  the  sngges- 
ttons  made  are  nseful  and  will  guide  the 
Commlsskm  In  fiirther  Imidementlng  label- 
kig  regulations.  The  Task  at  designing  ef¬ 
fective  labeling  goes  beyond  the  languege 
utilized  and  depends  on  the  point  at  place¬ 
ment,  the  niunber  of  words,  the  type  size 
and  type  face  as  weU  as  various  other  con- 
sideratlona  The  record  herein  amply  demon- 
stratee  the  need  to  foUy  reesninlne  fireworks 
labeling. 


eompUshed  In  a  further  "notioe  and 
oonunent”  krpfiof  ndemakiDc  proeeedlnc 
under  section  3<b)  of  the  FHSA. 

The  request  of  the  tadustry  to  omit 
the  word  "rtose”  from  the  phrase  **080 
only  under  dose  adoit  supervlsIoQ”  does 
not  appear  to  create  any  serloas  hazard. 
The  record  does  not  demonstrate  that 
the  term  “close”  will  provide  any  great 
safety  benefit.  The  Commission  wlT  thus 
allow  the  term  to  be  omitted  or  incK'ded 
at  Uie  option  of  the  manufacturer. 

In  light  of  the  fact  that  no  require¬ 
ment  for  labeling  of  firecrackers  was 
proposed,  the  OommisskHi  does  not  be¬ 
lieve  that  any  “special”  requirement 
dmuM  be  imposed  at  this  time,  but 
shmiM  be  the  subject  of  further  stixly 
along  with  all  fireworks  labeling.  Pend¬ 
ing  further  determination,  firecrackers 
ifth»Hng  must  comply  with  the  provisions 
of  section  2(p).  FHSA  and  appUcaUe 
regulations  Including  16  CFR  1500.14(b) 
(7>(XT)  and  16  CFR  1500.121.  To  the 
extent  that  the  language  recommended 
by  the  presiding  officer  complies  with 
tiwwp  provisions,  the  same  may  be 
utilized. 

O.  Environmental  aspects.  In  accord¬ 
ance  with  the  mandate  of  the  National 
EnvircHunental  PoUcy  Act,  42  n.S.C.  4321 
et  seq.  and  tiie  guidelines  of  the  Council 
on  Environmental  Quality,  40  cm  Part 
1500,  the  Commission  has  reviewed  the 
regulation  and  the  record  for  environ¬ 
mental  consequences.  It  is  concluded 
that  the  regulation  is  not  “major  federal 
action  significantly  affecting  the  hmnan 
environment”. 

At  the  outset  It  is  apparent  that  the 
regulation  will  not  substantially  alter  the 
status  quo  Insofar  as  the  use  of  fireworks 
is  concerned.  The  regulation  is  designed 
solely  to  increase  the  safety  of  the  pub¬ 
lic  iMdng  or  exposed  to  the  use  of  fire¬ 
crackers  and  fireworks.  While  the  record 
devdoped  in  Hawaii  does  Indicate  that 
fireworks  and  principally  firecrackers 
create  certain  environmental  hazards  in¬ 
clude  litter,  noise,  and  conditions 
which  aggravate  asthmatic  and  other 
respirataxy  conditions,*  such  hazards 
pre^«Kist  the  present  regulation  and  are 
not  increased  by  It.  If  anything  the  regu¬ 
lation  which  reduces  the  allowable  pyro¬ 
technic  composition  In  firecrackers  may 
serve  to  reduce  the  noise  level. 

The  record  notes  that  many  fires  are 
caused  by  the  use  of  fireworks  devices. 
Again  this  problem  predates  the  regula¬ 
tion.  The  testimony  Indicates  that  the 
performance  requirements  of  the  regula¬ 
tion  may  to  some  extent  reduce  the  num¬ 
ber  of  fires.  No  information  before  the 
Omnmisslon  indicates  that  the  regula¬ 
tion  will  significantly  affect  the  use  of 
raw  materials  used  for  the  mantffacture 
of  firecrackers  or  fireworks  devices.  The 
prcdiibition  against  the  use  of  certain 
only  affects  a  small  number  of 


*Thz  reoord  Indtcates  that  these  hazards 
result  from  the  oonoentzated  use  of  vast 
numbers  at  devices  during  certain  celebra¬ 
tion  periods.  The  reoord  does  not  reflect  that 
Che  oondltlona  found  In  Hawaii  are  as  prev¬ 
alent  or  severe  In  the  continental  United 
Statea  where  flreorackers  and  fireworks  are 
utllteed. 


CtazB  C  firewortes  and  win  not  result  in 
flay  major  ddlt  la  resource  aHoeatSons. 
The  Commission  has  concluded  that  the 
adverse  environmental  consequences  are 
minimal  and  are  outweighed  by  the  sig¬ 
nificant  safety  factor  i»ined. 

H.  Time  tor  fiUng  exceptions  and  ef- 
feeUoe  date.  Pursuant  to  21  CFR  2.97(b) , 
the  Commission  win  allow  SO  days  from 
the  date  of  publication  herein  for  the 
filing  of  exceptions  to  the  tentative  or¬ 
der.  Exceptions  may  be  filed  only  by  par¬ 
ties  of  reoord  other  than  staff  counsel. 
All  exceptions  shall  conform  to  21  C^iFR 
2.97(b).  The  (Commission  will  consider 
the  exceptions  filed  and  thereafter  will 
issue  rulings  thereon  and  a  final  order. 
The  Commission  presently  intends  to 
make  the  regidation  effective  in  all  re¬ 
spects  180  days  after  publication  of  Hs 
final  order. 

The  original  order  published  May  16, 
1974  was  to  become  effective  on  June  17, 
1974.  As  a  result  of  the  objections  filed, 
the  order  and  the  effective  date  have 
been  stayed  now  for  a  period  of  31 
months.  The  reoord  indicates  that  at  the 
time  of  the  hearings,  some  Industry 
members  were  holding  inventories  i^ich 
were  not  in  full  oompUanoe  with  the 
May  16,  1974  requirements.  The  testi¬ 
mony  further  Indicates  that  a  large  num¬ 
ber  of  manufacturers  were  at  the  time 
of  the  hearings  in  oomiriiance  with  tiie 
May  16,  1974  requirements.  In  their  ob¬ 
jections  and  during  the  course  of  the 
proceeding  industry  participants  argued 
that  the  origtoal  order  did  not  provide 
adequate  lead  time  to  meet  the  require¬ 
ments  of  the  regulation.  Speciflcsdly  they 
argued  that  sufficient  time  diould  be  al¬ 
lowed  to  permit:  (1)  Depletion  of  exist¬ 
ing  non-complying  inventory;  (2)  con¬ 
version  of  manufacturing  processes;  and 
(3)  allowance  for  the  order-delivery  pe¬ 
riod.  Finally,  the  industry  claims  that 
failure  to  provide  adequate  lead  time  will 
result  in  severe  if  not  disastrous  financial 
oemsequenoes. 

The  record  presented  by  the  industry 
rdating  to  the  order-delivery  period  is' 
essentially  uncontroverted.  The  record 
indicates  that  the  order-ddlvery  period 
ranges  from  6  months  for  domestically 
produced  Items  to  1  year  for  some  im¬ 
ports.  Orders  are  generally  placed  to 
permit  delivery  for  the  fourth  of  July 
sales  season.  The  effective  date  tenta¬ 
tively  adtvted  herein  will  not  unduly 
interfere  with  current  orders  and  will 
give  ample  notice  for  future  orders. 

Apart  from  the  claims  of  industry,  the 
estidXlshment  of  an  effective  date  is  con¬ 
fined  by  the  statutory  requirement  of 
section  701  (e>.  The  regulations  govern¬ 
ing  tois  proceeding  require  that  parties 
be  pmnitted  time  to  except  to  the  pro¬ 
visions  of  the  tentative  order  not  exceed¬ 
ing  60  days.  Thereafter  the  Oxtunission 
must  rule  on  excQ>ti<xis  and  issue  its 
final  order.  The  statute  requires  that 
the  regulation  cannot  take  effect  prior  to 
90  days  after  the  publication  of  the  final 
order  unless  It  is  specifically  found  that 
emergency  conditions  exist  Chven  the 
evidence,  the  Commission  cannot  make 
a  flwAtoig  that  emergency  eondltians  ex¬ 
ist  warranting  an  earlier  effective  date. 
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Because  of  the  lengthy  hearing  and 
decisional  process  requli^  by  section 
701(e),  the  complexity  of  the  matters 
under  consideration  and  the  Industry 
order-delivery  period,  It  would  have  been 
virtually  Impossible  for  the  Commission 
to  establish,  and  for  the  Industry  to  com¬ 
ply  with,  an  effective  date  In  time  for 
the  current  fourth  of  July  holiday.  Any 
attempt  to  establish  such  a  requirement 
would  result  in  a  choatlc  enforcement 
situation  whereby  products  on  order  with 
slight  variations  In  the  final  labeling  or 
performance  requirement  would  be  sub¬ 
ject  to  seizure  and  would  subject  manu¬ 
facturers,  distributors  and  retailers  to 
criminal  liability  notwithstanding  the 
fact  that  they  made  every  effort  to  com¬ 
ply  with  the  regulation.*'  Such  a  result 
would  be  unfair. 

In  arriving  at  an  exception  period  of 
30  days  and  a  tentative  effective  date 
of  180  days  from  the  publication  of  the 
final  order,  the  Commission  has,  within 
the  confines  of  the  strict  procedural  re¬ 
quirements  of  section  701(e),  sought  to 
balance  the  practical  problems  raised 
with  the  public’s  need  for  safety.  The 
Commission  cannot  ignore  the  imcon- 
troverted  evidence  presented  by  the  In¬ 
dustry,  practical  enforcement  problems, 
nor  the  xmcertainty  which  may  have 
resiilted  from  the  Commission’s  decision 
differing  from  the  recommendations  of 
the  presiding  officer.  At  the  same  time  it 
has  endeavored  to  provide  the  public 
with  a  strong  measiu'e  of  safety  within 
a  reasonable  and  legal  time  pteriod. 

While  practical  and  legal  Impediments 
prevent  the  regulation  from  taking  effect 
in  time  for  the  current  Fourth  of  July 
celebration,  the  Commission  expects  that 
tlie  Industry,  although  not  legally  boimd, 
will  make  every  effort  to  immediately 
comply  with  all  of  the  requirements  and 
the  spirit  of  the  regulation.  The  clear 
x.vidence  that  Industry  has  made  a  good 
faith  effort  to  comply  with  the  May  16, 
1974  requirement  supports  the  Commis¬ 
sion’s  bdlef,  that  attempts  to  conform 
will  be  made.  While  It  is  recognized  that 
variations  In  labeling  cannot  be  remedied 
overnight,  efforts  to  prevent  the  market¬ 
ing  of  firecrackers  exceeding  the  limits 
of  the  regulation  can  and  should  be 
made.  Hie  public  as  well  can  assist  In 
promoting  firework  safety  thou^  pru¬ 
dent  selection  of  devices  purchased  and 
supervision  of  their  use.  Responsible  tai- 
dustry  action  and  public  cooperation, 
can  and  should  make  the  forthcoming 
Bicentennial  celebration  safer  for  every¬ 
one. 

As  of  the  effective  date,  the  remedial 
provisions  of  the  FHSA  will  be  In  full 
force  and  effect.  No  exception  will  be 
permitted  for  non-compljdng  Inventory 
regardless  of  the  time  or  circumstance 
of  manufacture.  Importation  or  sale.  Any 
other  result  would  create  an  Impossible 
enforcement  situation  and  would  un- 

«  Under  section  4,  FHSA,  the  sale  or  dlstrl- 
butlui  of  Improperly  labeled  or  banned  fire¬ 
works  would  be  a.  criminal  violation.  Crimi¬ 
nal  violations  of  the  FHSA  are  not  dependent 
on  Intent  to  violate  the  law.  See  UH.  v. 
Chalalre,  816  F.  Supp.  643  (E.  D.  La.  1970). 


reasonably  hamper  the  safety  benefits  to 
be  achieved  by  the  regulation. 

I.  Findings  ow  Faor* 

1.  Adequate  notice  was  not  given  to  alMt 
the  public  that  the  scope  of  this  proceeding 
would  be  enlarged  to  consider  a  proposed  ban 
on  all  fireworks  devices  or  more  stringent 
regulation  for  fireworks  devices. 

2.  Adequate  notice  was  not  given  to  alert 
the  public  that  tiie  scope  of  this  proceeding 
would  be  enlarged  to  consider  a  proposed  ban 
on  colcHed  sparklers  and  hand  held  roman 
candles  or  additional  specific  performance 
requirements  for  fireworks  devices  with 
handles  and  q;>lkes. 

3.  Firecrackers  and  other  fireworks  devices 
are  flammable  or  combxistible  and/or  gen¬ 
erate  pressure  through  decomposition,  heat 
or  other  means. 

4.  Flrecrsufiiers  and  other  fireworks  devices 
may  cause  substantial  personal  Injury  or 
substantial  Illness  during  or  as  a  proximate 
result  of  any  customary  or  reasonably  fore¬ 
seeable  handling  or  use. 

5.  Information  and  statistics  obtained  from 
the  NEISS  system  are  sufiBciently  accurate 
and  reliable  to  demonstrate  the  existence  and 
the  causes  of  Injimies  resulting  from  the  use 
of  firecrackers  and  fireworks  devices. 

6.  Information  and  statistics  obtained  from 
sources  other  than  the  NEISS  system  con¬ 
firms  the  information  obtained  through  the 
NEISS  system  relating  to  the  existence  and 
the  causes  of  Injuries  resulting  from  the  use 
of  firecrackers  and  fireworks  devices. 

7.  Firecrackers  commonly  produced  for  use 
In  this  country  Include  the  "common  fire¬ 
cracker"  which  Is  approximately  1^"  In 
length  containing  approximately  3.0  grains 
( 130  milligrams)  of  pyrotechnic  composition 
and  the  "ladyflnger”  which  Is  approximately 

In  length  and  containing  approximately 
50  mllllgrtuns  (.772  grains)  of  pyrotechnic 
composition. 

8.  Class  C  firecrackers  cause  a  substantial 
number  of  serious  Injuries. 

0.  There  la  a  ccsrelatlon  between  the  na¬ 
ture  and  degree  of  Injury  caused  by  fire¬ 
crackers  and  the  amount  of  explosive  powder 
contained  In  a  given  device. 

10.  Firecrackers  of  approximately  1%"  In 
length  containing  approximately  3.0  grains 
(130  milligrams)  of  pyrotechnic  composition 
cause  more  Injuries  than  smaller  Class  C  fire¬ 
crackers. 

11.  Only  a  small  number  of  Injuries  caused 
by  small  firecrackers  such  as  ladyflngers  con¬ 
taining  60  milligrams  (.772  grains)  or  less 
pyrotechnic  composition  have  been  reported. 

12.  The  nature  and  degree  of  the  hazards 
posed  by  firecrackers  containing  pyrotechnic 
composition  In  excess  of  60  milligrams  (.773 
grains)  cannot  be  remedied  through  caution¬ 
ary  labeling. 

15.  A  predominate  number  of  Injuries  from 
Class  C  firecrackers  are  caused  by  misuse. 

14.  A  ban  on  all  firecrackers  win  result  In 
an  Increase  In  bootlegging  or  clandestine 
sales  of  firecrackers  Including  larger  more 
dangerous  Class  B  firecrackers. 

16.  A  ban  on  aU  firecrackers  will  Increase 
the  Incidence  of  homemade  b<«abs  which 
are  In  many  cases  more  dangerous  than  pro¬ 
duction  firecrackers. 

16.  The  aUowance  of  some  tom  of  fire¬ 
cracker  win  to  some  degree  reduce  the  extent 
of  bootlegging  and  homemade  devices. 

17.  Use  of  firecrackers  by  the  Chinese — 
American  community  for  religious  purposes 
Is  necessary. 

«  As  Indicated  at  note  16,  supra.,  the  state¬ 
ments  Included  In  Parts  D-H  herein  are  to 
be  considered  as  supplementary  findings  of 
fact.  The  findings  listed  herein  are  ultimate 
findings  based  on  the  supplementary  find¬ 
ings. 


18.  A  reasonable  and  workable  exemption 
from  a  ban  on  firecrackers  for  religious  pur- 
poaes  cannot  be  established. 

19.  The  existence  of  an  exemption  to  a  ban 

on  firecrackers  for  religious  purposes  would 
create  swlous  enforcement  problems  for  the 
Commission.  > 

20.  Religious  or  cultural  uses  ot  firecrack¬ 
ers  do  not  require  any  specific  powder  con¬ 
tent. 

21.  Firecrackers  containing  60  milligrams 
(.772  grains)  at  pyrotechnic  composition  will 
satisfy  religious  and  cultural  needs. 

22.  Blackpowder  firecrackers  have  not 
been  shown  to  be  safer  than  flashpowder 
firecrackers. 

23.  No  showing  has  been  made  that  the 
requirements  of  section  1507  can  be  satis¬ 
factorily  applied  to  firecrackers  containing 
50  milligrams  (.772  grains)  or  leas  pyrotech¬ 
nic  composition. 

24.  A  large  number  of  injxudes  caused  by 
fireworks  devices  other  than  firecrackers  are 
caused  by  malfunction. 

25.  The  language  of  i  1507.3  relating  to 
fuses  Is  sufficiently  precise  for  regulatory 
purposes. 

26.  The  fireworks  Industry  Is  sufficiently 
able  to  coiiq>ly  with  the  requirements  of 
I  1607.3  relating  to  fuses. 

27.  No  need  for  precise  test  methods,  devi¬ 
ation  tolerances  or  deviation  aco^>tance 
levels  with  respect  to  the  requirements  of 
i  15073  have  been  shown  to  be  necessary. 

28.  Insufficient  evidence  exists  to  include 
In  the  regulation  a  requirement  for  a  fuse 
with  a  visible  burning  point. 

29.  Insufficient  evidence  exists  to  include 
In  the  regulation  a  requirement  for  color 
coding  of  fuses. 

30.  Insufficient  evidence  exists  to  include 
In  the  regulation  a  requirement  for  adhe¬ 
sives  utilized  in  conjunction  with  fuses. 

31.  A  clarifying  amendment  to  the  base 
requirements  of  i  1607.4  including  the  base 
or  cap  for  measvirement  of  the  height  is 
necessary. 

32.  Insufficient  evidence  exists  to  Include 
In  the  regulation  a  requirement  that  bases 
for  fireworks  have  a  square  plastic  ridge  en¬ 
closing  a  solid  circular  area  seated  directly 
under  the  cylindrical  firework. 

33.  Insufficient  evidence  exists  to  exempt 
from  the  base  requirement  of  i  1607.4  fire¬ 
works  devices  with  bases  containing  6  grams 
or  less  pyrotechnic  composition. 

34.  An  amendment  to  the  requirement  of 
I  15073 (b)  for  toy  smoke  and  flitter  devices 
to  provide  that  such  devices  shall  not  be  of 
such  color  and  configuration  so  as  to  be  con¬ 
fused  with  banned  fireworks  is  reasonable 
and  will  not  create  any  significant  safety 
hazard. 

35.  Insufficient  evidence  exists  to  amend 
the  requirement  contained  In  S  1507.7  for 
handles  and  spikes. 

36.  The  terms  "burnout"  and  "blowout" 
contained  In  1 1507.6  of  the  regulation  are 
widely  undwstood  and  used  in  the  Industry 
and  are  sufficiently  precise  for  reg^ulatory 
language. 

37.  No  showing  has  been  made  that  the 
Industry  Is  unable  to  comply  with  the  "bum- 
out”  and  “blowout”  requirements  of  {  1607.6. 

38.  An  amendment  to  the  labeling  require¬ 
ments  of  S  1500.14  allowing  the  optional  use 
of  the  word  close  from  the  phrase  "Use  only 
under  close  adult  supervision"  Is  reasonable 
and  will  not  create  any  significant  safety 
hazard. 

39.  Insufficient  evidence  exists  to  amend 
the  labeling  requirements  of  i  1500.14  In  any 
reject  other  than  the  optional  allowance  the 
word  close  from  the  phrase  "Use  only  under 
close  adult  supervision." 

40.  No  slgxdflcant  adverse  environmental 
consequences  will  result  from  the  regulation. 

41.  Many  manufacturers  were,  at  the  time 
of  the  healings  herMn,  producing  fireworks 
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In  compliance  with  provisions  of  the  pro¬ 
posed  regulation. 

42.  Provision  for  an  effective  date  180  days 
fn»n  the  date  of  publication  of  the  final 

is  necessary  and  reasonable. 

43.  Insufficient  evidence  was  presented  to 
extend  the  effective  date  of  the  regulation 
beyond  180  days  after  the  final  Mder  is 
issued. 

J.  Conclusions  of  Law 

1.  Firecrackers  and  other  fireworks  devices 
are  flammable  or  combustible  and/or  gen¬ 
erate  pressure  through  decompositoin,  heat 
or  other  means. 

2.  Firecrackers  and  other  fireworks  de¬ 
vices  may  cause  substantial  personal  injury 
or  substantial  illness  during  or  as  a  prox¬ 
imate  result  of  any  customary  or  reasonably 
foreseeable  handling  or  use. 

3.  Firecrackers  and  fireworks  devices  are 
"hazardous  substances”  pursuant  to  the  pro¬ 
visions  of  section  2(f)  (1)  of  the  FHSA. 

4.  Firecrackers  containing  p3rrotechnlc 
composition  In  excess  of  50  mUligrams  (.772 
grains)  when  intended,  or  packaged  in  a 
form  suitable  for  use  in  the  household  pre¬ 
sent  a  hazard  of  such  a  degree  and  nature 
that  notwithstanding  any  cautionary  label¬ 
ing  the  public  health  and  safety  can  only  be 
assured  by  prohibiting  the  devices  from  the 
channels  of  interstate  commerce. 

5.  Firecrackers  containing  pyrotechnic 
composition  of  50  milligrams  (.772  grains)  or 
less  when  intended,  or  packaged  in  a  form 
suitable  for  use  in  the  household  can  be 
adequately  labeled  to  protect  the  public 
health  and  safety  and  do  not  present  a  haz¬ 
ard  of  a  nature  and  degree  which  would  re¬ 
quire  that  they  be  banned  from  the  chan¬ 
nels  of  interstate  commerce. 

6.  Fireworks  devices  other  than  firecrack¬ 
ers  (as  qiecified  in  {  1500.17(a)(9)  of  the 
order  herein)  failing  to  meet  the  safety  re¬ 
quirements  specified  in  section  1507  of  this 
order,  when  intended  or  packaged  in  a  form 
suitable  for  use  in  the  household,  involve  a 
hazard  of  such  a  degree  and  nature  that  not¬ 
withstanding  any  cautionary  labeling  the 
public  health  and  safety  can  be  assured  only 
by  pn^blting  such  articles  from  the  chan¬ 
nels  of  interstate  commerce. 

7.  The  labeling  requirements  (as  specified 
in  {  1500.19(b)  of  the  order  herein)  are  rea¬ 
sonable  and  are  necessary  in  the  interests  of 
the  public  health  and  safety. 

8.  The  provisions  of  section  1507  of  the 
order  herein  are  reasonable  and  are  suffi¬ 
ciently  clear,  and  precise  to  be  understood 
and  enforced. 

9.  The  Consumer  Product  Safety  Commis¬ 
sion  has  no  Jurisdiction  to  issue  regulations 
for  firecrackers  and  fireworks  devices  under 
the  Federal  Hazardous  Substances  Act,  with¬ 
out  first  providing  public  notice  in  accord¬ 
ance  with  the  applicable  statutory  and  reg¬ 
ulatory  requirements. 

10.  The  public  health  and  safety  requires 
that  the  regulations  become  effective  at  the 
earliest  reasonable  date. 

Therefore,  pursuant  to  provisions  of 
the  Federal  Hazardous  Substances  Act 
(secs.  2(q>  (1)  (B) ,  (2) ,  3(b) ,  74  Stat.  374- 
375  as  amended  80  Stat.  1304-1305;  (15 
UB.C.  1261,  1262)),  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  701(e),  52 
Stat.  1055,  as  amended;  (21  U.S.C.  371 
(e) ) ,  and  imder  authority  vested  in  the 
Commission  by  the  Consumer  Product 
Safety  Act  (sec.  30(a),  86  Stat.  1231;  (15 
U.S.C.  2079(a) ) ) ,  Subchapter  C  of  Title 
16,  Chapter  n,  is  tentatively  amended  as 
follows: 

1.  Section  1500.14  Is  tentatively 
amended  by  adding  a  new  paragraph  (b) 
(7)  as  follows  (although  unchanged,  the 

FEDERAL 


Introductory  text  of  i  1500.14(b)  is  in¬ 
cluded  below  for  context) : 

§  1500.14  Products  requiring  special 
labeling  under  section  3(b)  of  the 
act. 

*  •  •  •  • 

(b)  The  Commission  finds  that  the 
following  substances  present  special  haz¬ 
ards  and  that,  for  these  substances,  the 
labeling  required  by  section  2(p)  (1)  of 
the  act  is  not  adequate  for  the  protection 
of  the  public  health.  Under  section  3(b) 
of  the  act,  the  following  specific  label 
statements  are  deemed  necessary  to  sup¬ 
plement  the  labeling  required  by  section 
2(p)  (1)  of  the  act: 

•  *  •  *  • 

(7)  Fireworks  devices.  Because  of  the 
special  hazards  presented  by  fireworks 
devices  if  not  used  in  a  certain  manner, 
the  following  listed  fireworks  devices 
shall  be  labeled  as  indicated: 

(i)  Fountains. 

Warning  (or  Caution) 

FLAMMABLE  (or  EMITS  SHOWERS  OF 
SPARKS,  If  more  descriptive). 

Use  only  under  [close]  adult  supervision. 

(Use  of  the  word  close  is  optional.) 

For  outdoor  use  only. 

Place  on  level  surface. 

Light  fuse  and  get  away. 


Do  not  hold  in  hand. 

Light  fuse  and  get  away. 

(vi)  Wheels. 

Warning  (or  Caution) 

Flammable  (or  Emits  Showers  or  Sparks, 
if  More  Descriptive) 

Use  only  under  [close]  adult  supervision. 

(Use  of  the  word  close  is  optional.) 

For  outdoor  use  only. 

Attach  securely  by  means  of  a  nail  through 
the  hole  (or  place  on  hard  flat  surface, 
for  ground  spinners) . 

Light  fuse  and  get  away. 

(vii)  Illuminating  torches. 

Warning  (or  Caution) 

Flammable  (or  Emits  Showers  of  Sparks, 
if  More  Descriptive) 

Use  only  under  [close]  adult  supervision. 

(Use  of  the  word  close  is  optional.) 

For  outdoor  use  only. 

Hold  in  band — point  away  from  body,  cloth¬ 
ing,  or  other  flammable  material  (or  place 
upright  on  level  ground.  Do  not  hold  in 
hand,  if  more  descriptive) . 

Light  fuse  (or  light  fuse  and  get  away,  if 
more  descriptive). 

(viii)  Sparklers. 

On  the  front  and  back  panels: 

Warning  (or  Caution) 

Flammable 


On  the  side,  front,  back,  top,  or  bottom 
panel. 


Caution 


(ii)  California  candles. 

Warning  (or  Caution)  Emits  Showers  of 
Sparks 

Use  only  under  [close]  adult  supervision. 

(Use  of  the  word  close  is  optional.) 

For  outdoor  use  only. 

Hold  in  hand  at  bottom  of  tube 
Point  away  from  body  so  that  neither  end 
points  toward  body. 

(iii)  Spike  and  handle  cylindrical 

fountains.  ^ 

(A)  Spike  fountains. 

Warning  (or  Caution)  Emits  Showers 
OF  Sparks 

Use  only  under  [close]  adult  supervision. 

(Use  of  the  word  close  is  optional.) 

For  outdoor  use  only. 

Stick  firmly  in  ground  In  an  upright  position. 
Do  not  hold  in  hand. 

Light  fuse  and  get  away. 

(B)  Handle  fountains. 

Warning  (or  Caution) 

Emits  Showers  of  Sparks 

Use  only  under  [close]  adult  supervision. 

(Use  of  the  word  close  is  optional.) 

For  outdoor  use  only. 

Hold  in  band — point  away  from  body. 

Light  fuse. 

(iv)  Roman  Candles. 

Warning  (or  Caution) 

Shoots  Flaming  Balls 

Use  only  under  [close]  adult  supervision. 

(Use  of  the  word  close  is  optional.) 

For  outdoor  use  only. 

Stick  butt  end  in  groimd. 

Do  not  bold  in  hand. 

Light  fuse  and  get  away. 

(v)  Rockets  with  sticks. 

Warning  (or  Caution) 

Flammable 

Use  only  under  [close]  adult  supervision. 

(Use  of  the  word  close  Is  optional.) 

For  outdoor  use  only. 

Place  In  wooden  trough  or  Iron  pipe  at  76* 
angle,  pointing  away  from  people  or  flam¬ 
mable  material. 


Use  only  under  [close]  adult  supervision. 

(Use  of  the  word  close  is  optional.) 

For  outdoor  use  only. 

Do  not  touch  glowing  wire  (or  do  not  touch 
hot  plastic,  wood,  etc..  If  more  descriptive) . 
Hold  in  band  with  arm  extended  away  from 
body. 

Keep  burning  end  or  sparks  away  from  wear¬ 
ing  apparel  or  other  flammable  material. 

(ix)  Mines  and  shells. 

Warning  (or  Caution) 

Emits  Showers  of  Sparks  (os  Shoots 
Flaming  Balls,  if  More  Descriptive) 

Use  only  under  [close]  adult  supervision. 

(Use  of  the  word  close  is  optional.) 

For  outdoor  use  only. 

Place  on  hard  smooth  surface  (or  place  up¬ 
right  on  level  ground.  If  more  descriptive) . 
Do  not  hold  in  hand. 

Light  fuse  and  get  away. 

(x)  Whistles  without  report. 

Warning  (or  Caution) 

Flammable 

SHOOTS  WHITLE  IN  AIK  (If  applicable) 
Use  only  under  [close]  adult  supervision. 

(Use  of  the  word  close  Is  optional.) 

For  outdoor  use  only. 

Do  not  hold  in  hand. 

Light  fuse  and  get  away. 

(xi)  Toy  smoke  devices  and  flitter 
devices. 

Warning  (or  Caution) 

Flammable  (or  Emits  Showers  of  Sparks, 
IF  More  Descriptive) 

Use  only  under  [close]  adult  supervision. 

(Use  of  the  word  close  Is  optional.) 

For  outdoor  use  only. 

Do  not  hold  In  hand. 

Light  fuse  and  get  away. 

(xii)  Helicopter -type  rockets. 

Warning  (or  Caution) 

Flammable  (or  Emits  Showers  of  Sparks, 
IF  More  Descriptive) 

Use  only  under  [close]  adult  supervision. 

(Use  of  the  word  close  is  optional.) 

For  outdoor  use  only. 

Place  on  hard,  open  surface 
Light  fuse  and  get  away. 
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(xill)  Party  poppers. 

WARNIKO  (OB  Catttion) 

Flammablb 

ns«  only  under  [cloee]  adult  superylslon. 

(Use  of  the  word  close  Is  optional.) 

Do  not  point  either  end  toward  face  or  other 

person. 

Hold  In  hand — Jerk  string. 

(xlv)  Missile-type  rockets. 

Warning  (or  Caution) 

Flammable  (or  Emits  Showers  or  Sparks, 
IF  More  Descriftite) 

Use  only  under  [close]  adult  supervision. 

(Use  of  the  word  close  Is  optional.) 

For  outdoor  use  only. 

Place  on  hard,  open  surface. 

Light  fuse  and  get  away. 

(XV)  Labeling — General.  Any  fireworks 
device  not  required  to  have  a  specific 
label  as  Indicated  above  shall  carry  a 
warning  label  Indicating  to  the  user 
where  and  how  the  Item  Is  to  be  used 
and  necessary  safety  precautions  to  be 
observed.  All  labels  required  xmder  this 
section  shall  comply  tdth  the  require¬ 
ments  of  9  1500.121  of  these  regulations. 

2.  Section  1500.17  Is  tentatively 
amended  by  adding  paragraphs  (a)(8) 
and  (9)  as  follows  (although  unchanged, 
the  Introductory  text  of  9  1500.17(a)  Is 
Included  below  for  context) : 

§  1S00.17  Banned  hazardous  substances. 

(a)  Under  the  authority  of  section 
2(q)  (1)  (B)  of  the  act.  the  Commission 
declares  as  banned  hazardous  substances 
the  following  articles  because  they  pos¬ 
sess  such  a  degree  or  natiue  of  hazard 
that  adequate  cautionary  labeling  can¬ 
not  be  written  and  the  public  health 
and  safety  can  be  served  only  by  keep¬ 
ing  such  articles  out  of  Interstate 
comme.x:e; 

•  •  •  •  • 

(8)  Firecrackers  designed  to  produce 
audible  effects.  If  the  audible  effect  Is 
produced  by  a  charge  of  more  than  50 
milligrams  (.772  grains)  of  pyrotechnic 
composition  (not  Including  firecrackers 
Included  as  components  of  a  rocket), 
aerial  IxMnbs.  and  devices  that  may  be 
confused  with  candy  or  other  foods,  such 
as  “dragon  eggs,”  and  “cracker  balls” 
(also  known  as  “ball-tjrpe  caps”),  and 
Including  kits  and  components  Intended 
to  produce  such  fireworks  except  such 
devices  which  meet  all  of  the  following 
conditions; 

(I)  The  fireworks  devices  are  distrib¬ 
uted  to  farmers,  ranchers,  or  growers 
through  a  wildlife  management  program 
administered  by  the  U.S.  Department  of 
Interior  (or  by  equivalent  State  or  local 
governmental  agencies) ;  and 

(II)  Such  distribution  Is  In  response  to 
a  written  application  describing  the  wild¬ 
life  management  problem  that  requires 
use  of  such  devices.  Is  of  a  quantity  no 
greater  than  required  to  control  the 
problem  described,  and  Is  where  other 
means  of  control  Is  unavailable  or  Inade¬ 
quate. 

(9)  All  fireworks  devices,  other  than 
firecrackers.  Including  kits  and  compo¬ 
nents  Intended  to  produce  such  fire¬ 
works,  not  otherwise  banned  Under  the 
act.  that  do  not  comply  with  the  appli¬ 
cable  requirements  of  Part  1507  of  this 


chapter,  except  fireworks  devices  which 
meet  all  the  following  conditions: 

(1)  TTie  fireworks  devices  are  distrib¬ 
uted  to  farmers,  ranchers,  or  growers 
through  a  wildlife  management  program 
administered  by  the  U.S.  Department  of 
the  Interior  (or  by  equivalent  State  or 
local  government  agencies) ;  and 

(11)  Such  distribution  is  in  response  to 
a  written  application  describing  ^e  wild¬ 
life  management  problem  that  requires 
use  of  such  devices,  Is  of  a  quantity  no 
greater  than  required  to  control  the 
problem  described,  and  is  where  other 
means  of  control  is  unavailable  or  In¬ 
adequate. 

§  1500.85  [Attirnded] 

3.  Section  1500.85,  Exemption  from 
classification  as  banned  hazardous  sub¬ 
stances.  Is  tentatively  amended  by  re¬ 
vering  paragraph  (a)  (2)  and  substitut¬ 
ing  therefore: 

(a)  •  •  • 

(2)  Firecrackers  designed  to  produce 
audible  effects,  if  the  audible  effect  Is 
produced  by  a  charge  of  not  more  than 
50  milligrams  (.772  grains)  of  pyrotech¬ 
nic  composition. 

4.  Part  1507  Is  tentatively  added  as 
follows : 

Sec. 

1607.1  Scope. 

1607.2  Prohibited  chemicals. 

1607.3  Fuses. 

1607.4  Bases. 

1607.6  Pyrotechnic  leakage. 

1607.6  Burnout  and  blowout. 

1607.7  Handles  and  spikes. 

1607.8  Wheel  devices. 

1607.9  Toy  smoke  devices  and  flitter  de¬ 

vices. 

1607.10  Rockets  with  sticks. 

1607.11  Party  Poppers. 

Authobitt:  (Sec.  2(q)  (1)  (B),  (2),  74  Stat. 
374  as  amended  80  Stat.  1304-1306;  (16  U.S.C. 
1261):  see.  701(e),  62  Stat.  1066  as  amended; 
(21  U.S.C.  371(e));  see.  30(a),  86  Stat.  1231; 
(16  U.S.O.  2079(a))). 

§  1507.1  Scope. 

This  Part  1507  prescribes  requirements 
for  those  fireworks  devices  (other  than 
firecrackers)  not  otherwise  banned 
under  the  act.  Any  fireworks  device 
(other  than  firecrackers)  which  falls  to 
conform  to  applicable  requirements  Is  a 
banned  hazardous  substance  and  Is  pro¬ 
hibited  from  the  channels  of  Interstate 
commerce.  Any  fireworks  device  not  oth¬ 
erwise  banned  under  the  act  shall  not  be 
a  banned  hazardous  substance  by  virtue 
of  the  fact  that  there  are  no  applicable 
requirements  prescribed  herein. 

§1507.2  Prohibited  chemicalB. 

Fireworks  devices  shall  not  contain  any 
of  the  foUowlng  chemicals: 

(a)  Arsenic  sulfide,  arsenates,  or 
arsenltes. 

(b)  Boron. 

(c)  Chlorates,  except: 

(1)  In  colored  smoke  mixtures  In  which 
an  equal  or  greater  amount  of  sodium 
bicarbonate  Is  Included. 

(2)  In  caps  and  party  poppers. 

(3)  In  those  small  lt«ns  (such  as 
ground  spinners)  wherein  the  total  pow¬ 
der  content  does  not  exceed  4  grams  of 
which  not  greater  than  15  percent  (or 


600  milligrams)  Is  potassium,  sodltim,  or 
barium  chlorate. 

(d)  Qallates  or  gallic  acid. 

(e)  Magnesliun  (magnesium/alumi¬ 
num  alloys,  called  magnallum,  are  per¬ 
mitted)  . 

(f)  Mercury  salts. 

(g)  Phosphorus  (red  or  white) .  Except 
that  red  phosphorus  Is  permissible  In 
caps  and  party  poppers. 

(h)  Picrates  or  picric  acid. 

(1)  Thiocyanates. 

(j)  Titanium,  except  in  particle  size 
greater  than  100-mesh. 

(k)  Zirconium. 

§  1507.3  Fuses. 

(a)  Fireworks  devices  that  require  a 
fuse  shall : 

(l)  Utilize  only  a  fuse  that  has  been 
treated  or  coated  In  such  manner  as  to 
reduce  the  possibility  of  side  Ignition. 
Devices  such  as  ground  spinners  that  re¬ 
quire  a  restricted  orifice  for  proper  thrust 
and  contain  less  than  6  grams  of  pyro¬ 
technic  composition  are  exempted  from 
9  1507.3(a)(1). 

(2)  Utilize  only  a  fuse  which  will  bum 
at  least  3  seconds  but  not  more  than  6 
seconds  before  ignition  of  the  device. 

(b)  The  fuse  shall  be  securely  attached 
so  that  It  will  support  either  the  weight 
of  the  fireworks  device  plus  8  oimces  of 
dead  weight  or  double  the  weight  of  the 
device,  whether  is  less,  without  separa¬ 
tion  from  the  fireworks  device. 

§  1507.4  Bases. 

The  base  or  bottom  of  fireworks  devices 
that  are  operated  in  a  standing  upright 
position  shall  have  the  minimum  hor¬ 
izontal  dimension  or  the  diameter  of  the 
base  equal  to  at  least  one-third  of  the 
height  of  the  device  including  any  base 
or  cap  afiSxed  thereto. 

§  1507.5  Pyrotechnic  leakage. 

The  pyrotechnic  chamber  In  fireworks 
devices  shall  be  sealed  In  a  manner  that 
prevents  leakage  of  the  pyrotechnic 
composition  during  shipping,  handling, 
and  normal  operation. 

§1507.6  Burnout  and  bloHout. 

The  pyrotechnic  chamber  in  fireworks 
devices  shall  be  constructed  in  a  manner 
to  allow  functioning  In  a  normal  manner 
without  burnout  or  blowout. 

§  1 507.7  Handles  and  spikes. 

(a)  Fireworks  devices  which  are  in¬ 
tended  to  be  hand-held  and  are  so  la¬ 
beled  shall  incorporate  a  handle  at  least 
4  Inches  In  Imgth  (see  9  1500.14(b)  (7) ). 
Handles  shall  remain  firmly  attached 
during  transportation,  handling  and  full 
operation  of  the  device,  or  shall  ccmslst 
of  an  Integral  section  of  the  device  at 
least  four  inches  below  the  pyrotechnic 
chamber. 

(b)  Spikes  provided  with  fireworks  de¬ 
vices  shall  protrude  at  least  2  Inches 
from  the  base  of  the  device  and  shall 
have  a  blunt  tip  not  less  than  ^-Inch  In 
diameter  or  Vs -Inch  square. 

§  1507.8  Wheel  device*. 

Drivers  In  fireworks  devices  commonly 
known  as  “wheels”  shall  be  securely  at- 
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tached  to  the  device  so  that  they  will 
not  c(Hne  loose  in  tran^x>rtation,  han¬ 
dling,  and  normal  operation.  Wheel  de¬ 
vices  intended  to  <H>erate  in  a  fixed  loca¬ 
tion  shall  be  designed  in  such  a  manner 
that  the  axle  remains  attached  to  the 
device  during  normal  (H>eration. 

§  1507.9  Toy  smoke  devices  and  (filler 
devices. 

(a)  Toy  smoke  devices  shall  be  so  con¬ 
structed  that  they  will  neither  burst  nor 
produce  external  fiame  (excluding  the 
fuse  and  firstfire  upon  ignition)  during 
normal  operation. 

(b)  Toy  smoke  devices  and  flitter  de¬ 
vices  shall  not  be  of  such  color  and  con- 
figruration  so  as  to  be  confused  with 
banned  fireworks  such  as  M-80  salutes, 
silver  salutes,  or  cherry  bombs. 

(c)  Toy  smiriie  devices  shall  not  in¬ 
corporate  plastic  as  an  exterior  material 
in  the  pyrotechnic  composition  comes  in 
direct  contact  with  the  plastic. 


§  1507.10  Rockcls  wilh  nlickx. 

Rockets  with  sticks  (including  sky¬ 
rockets  and  bottle  r(x;kets)  shall  utilize 
a  straight  and  rigid  stick  to  provide  a 
directed  and  stable  flight.  Such  sticks 
shall  remain  straight  and  rigid  and  at¬ 
tached  to  the  driver  so  as  to  prevent  the 
stick  from  being  damaged  or  detached 
during  transportation,  handling,  and 
normal  operation. 

§  1507.11  Parly  popprn-. 

Party  poppers  (also  known  by  other 
names  such  as  “Champagne  Party  Pop¬ 
pers,”  and  “Party  Surprise  PiHVers,”) 
shall  not  contain  more  than  0.25  grains 
of  pyrotechnic  composition.  Such  devices 
may  contain  soft  paper  or  cloth  inserts 
provided  any  such  inserts  do  not  ignite 
during  normal  operation. 

Any  party  of  record  (other  than  staff 
counsel)  may  at  any  time  on  or  before 
April  5, 1976,  file  with  the  Secretary,  Con¬ 
sumer  Prcxiuct  Safety  Commission,  1750 


K  Street,  NW,  Washington,  D.C.  20207, 
written  exceptions  to  the  foregoing 
tentative  order,  preferably  in  five  copies. 
Exceptions  shall  point  out  with  particu¬ 
larity  the  alleged  errors  in  said  order 
and  shall  contain  a  specific  reference  to 
the  pages  of  the  transcript  of  the  testi¬ 
mony  or  exhibits  on  which  exceptions  are 
based.  Exceptions  may  be  accompanied 
by  a  memorandum  or  brief  in  support 
thereof.  Received  exceptions  may  be  seen 
in  the  above  office  during  working  hours, 
Monday  through  FYiday. 

(Secs.  2(q)  (1)<B).  (2),  (3)  (b) ,  74  Stat.  374- 
375  as  amended,  80  Stat.  1304-1306;  (16  U.S.C. 
1261,  1262);  sec.  701(e),  62  Stat.  1055  as 
amended  (21  U.S.C.  371(e));  sec.  30(a),  86 
Stat.  1231;  15  U.S.C.  2079(a)). 

Dated:  March  4, 1976. 

Sadte  E.  Donn, 
Secretary,  Consumer  Product 

Safety  Commission. 
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